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No. 12,713 


QUESTIONS PRESENTED 

1. As the only illegal action alleged against appellees is 
an erroneous interpretation of law, did the court below err 
when it dismissed the complaint on the ground that it was 
an unconsented suit against the United States? 

2. Is the business of cashing checks for a fee necessary 
or requisite to enable federal credit unions to fulfill effec¬ 
tively the purpose of their creation, namely, promoting 
thrift and providing credit for persons of small means? 


(i) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xo. 12,713 
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APPELLANTS 


V. 

Marion B. Folsom, Secretary, Department of Health, Edu¬ 
cation, and Welfare, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Appellants are three separate corporations, chartered, 
organized and granted authority under the Federal Credit 
Union Act, 12 U.S.C. §§ 1751, et seq., to operate a credit 
union business in various government departments in the 
District of Columbia. The Act does not limit credit unions 
to government departments. Those operated in govern¬ 
ment departments constitute only a fraction of the 7,000 
federal credit unions in operation. 

Appellee J. Deane Gannon is charged with the duty of 
supervising the corporations organized under the Federal 
Credit Union Act (12 U.S.C. § 1766). Pursuant to au¬ 
thority granted in this section, appellee J. Deane Gannon, 
on October 8, 1954, issued to appellant State Department 


(1) 
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Federal Credit Union and appellant Department of In¬ 
terior Federal Credit Union separate notices of intention 
to suspend their respective charters unless on or before 
November 5, 1954, said appellants showed cause why their 
charters should not be suspended (Appellees’ App., pp. 
37-40, Exhibits 1G and 17). 1 

This suit challenges only one of the specifications enum¬ 
erated in the respective notices of intention to suspend, 
e.cj.y whether federal credit unions have the incidental power 
to engage in a check-cashing business for which a fee is 
charged. 2 

The affidavit of J. Deane Gannon (Appellees’ App., pp. 
24-29), reveals that since 1935, the issue of cashing 
checks for a fee has been given detailed consideration on 
many occasions by the various administrators of the Fed¬ 
eral Credit Union Act; that there has been a consistent 
legal interpretation that the Act does not empower federal 
credit unions to engage in the business of cashing checks; 
that in February 1953, the Bureau of Federal Credit Unions 
released a revised edition of the Federal Credit Union 
Handbook, which stated that federal credit unions have 
no authority under the law to operate a check-cashing 
business; that the Department of Labor Federal Credit 
Union was notified on February 25, 1954, that it was not 
empowered to charge a fee for cashing checks; that on 
March 23, 1954, at a conference, appellants were informed 
that the cashing of checks for a fee was not permissible 
under the Federal Credit Union Act; that on April 21, 
1954, appellants were informed by letter that there was 
no statutorv authority for federal credit unions to charge 
a fee for cashing checks; that on July 14, 1954, appellants 
were again informed that they would have to cease cashing 
checks for a fee; that on August 10, 1954, appellants re- 

1 The third appellant. Department of Labor Federal Credit Union, 
did not receive such a notice as its affairs were in order and it had 
discontinued the business of cashing checks in May 1954. 

-Appellees do not contest appellants’ right to cash checks for 
members when they are engaging in a share-purchase or loan-re¬ 
payment transaction with the credit union. 
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quested review by the Secretary of Health, Education, and 
Welfare; that on August 20, 1954, the Secretary, by letter, 
informed appellant credit unions that appellees were re¬ 
quired to enforce the prohibition against the cashing of 
checks for a fee; and that on October 8, 1954, appellant 
State Department Federal Credit Union and appellant 
Department of Interior Federal Credit Union were mailed 
notices of intention to suspend their charters. The affida¬ 
vit establishes that of more than 7,000 federal credit unions 
in operation, only three, including the State Department 
and Department of Interior Federal Credit Unions, are 
known to be engaged in the business of cashing checks 
for a fee. 

It is also established in the affidavit that federal credit 
unions throughout the nation showed a tremendous growth 
during the year 1953. During this year, 825 charters were 
granted, as compared with 692 the preceding year; the 
number of credit unions in operation at the end of the 
year totaled 6,578, as compared with 5,925 at the end of 
1952, an increase of 11%; the membership increased by 
14.1% ; the average value of shares per member increased 
12.9%; the amount of loans granted increased $196,000,000, 
or 25.7% ; the gross income increased $15,700,000, or 42.6% ; 
and $22,500,000 was paid as dividends, as compared with 
$16,500,000 the preceding year. 3 

The interrogatories herein show that, in 1953, the State 
Department Federal Credit Union cashed 47,080 checks 
in the approximate amount of $4,230,000 at the rate of 10 
cents per check; 4 the Department of Interior Federal 
Credit Union cashed 33,000 checks at the rate of 15 cents 


3 Comparable growth during the years is shown by the Reports 
of Operation, Federal Credit Unions. The data for 1952 through 
1954 is set out and discussed under argument II E. infra. 

It further appears from such reports that at the end of 1952, 608 
of the 5.925 federal credit unions were made up of Federal Govern¬ 
ment occupational groups; at the end of 1953. it was 653 out of 
6,578; and at the end of 1954. it was 707 out of 7.227. 

4 Interrogatories 12 and 4, appellee’s appendix, p. 40, and an¬ 
swers thereto, appellee’s appendix, p. 42. 
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per check; 5 * and the Department of Labor Federal Credit 
Union cashed 19,435 checks at the rate of 10 cents per 
check ; B that the money to cash checks was obtained by 
appellants from borrowing from commercial banks and 
from credit union funds; 7 that, in 1954, 3 ,4th of the total 
expenses and l/7th of the total income of the Department 
of Interior Federal Credit Union were attributable to its 
check-cashing business; 8 and in 1953, the percentages were 
approximately M*rd and l/6th, respectively. 9 The De¬ 
partment of Labor Federal Credit Union’s reply to in¬ 
terrogatories shows that approximately 1 /6th of its ex¬ 
penses and l/10th of its income resulted from its check- 
cashing business in 1953. 10 

Appellees, defendant below, filed a motion to dismiss 
on the grounds that the complaint failed to state a claim 
upon which relief could he granted and that the suit was 
against the United States, who had not consented to be 
sued. In the alternative, appellees moved for summary 
judgment (Appellants’ App., p. 6). The court below 
held that the complaint should be dismissed as it was an 
unconsented suit against the United States, and further 
found that if the complaint were not dismissed, appellees’ 
motion for summary judgment should be granted on the 
merits (Appellants’ App., p. 7). 

STATUTES INVOLVED 

Federal Credit Union Act, 12 U.S.C. 1752: 

A Federal credit union is defined as a cooperative 
association organized in accordance with the provisions 

5 Interrogatories 12 and 4, ib., and answers thereto, appellees’ 
appendix, p. 43. 

'■'Interrogatories 12 and 4, ib., and answers thereto, appellees’ 
appendix, p. 41. 

7 Interrogatory 15, appellees’ appendix, p. 40 and answers thereto, 
appellees’ appendix, pp. 41-43. 

8 Interrogatories 26, 27, 28 and 29, appellees’ appendix, pp. 40-41, 
and answers thereto, appellees’ appendix, pp. 41-44. 

!> Interrogatories 22. 23, 24 and 23, appellees’ appendix, p. 40, 
and answers thereto, appellees’ appendix, pp. 41-44. 

10 Interrogatories 22, 23, 24 and 25, appellees’ appendix, p. 40, 
and answers thereto, appellees’ appendix, pp. 41-44, 
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of this chapter for the purpose of promoting thrift 
among its members and creating a source of credit for 
provident or productive purposes. * * * 

Federal Credit Union Act, 12 U.S.C. 1757: 

A Federal credit union shall have succession in its 
corporate name during its existence and shall have 
power— 

(1) To make contracts. 

(2) To sue and be sued. 

(3) To adopt and use a common seal and alter the 
same at pleasure. 

(4) To purchase, hold, and dispose of property neces¬ 
sary and incidental to its operations. 

(5) To make loans with maturities not exceeding 
three years to its members for provident or productive 
purposes upon such terms and conditions as this chap¬ 
ter and the bylaws provide and as the credit committee 
may approve # 

(6) To receive from its members payments on shares. 

(7) To invest its funds (a) in loans exclusively to j 

members; (b) in obligations of the United States of 
America, or securities fully guaranteed as to principal j 
and interest thereby; (c) in accordance with rules and \ 
regulations prescribed by the Governor, in loans to j 
other credit unions in the total amount not exceeding ! 
25 per centum of its paid-in and unimpaired capital I 
and surplus; (d) or in shares or accounts of Federal j 
savings and loan associations and in shares or accounts j 
of any other institution, the accounts of which are in- j 
sured by the Federal Savings and Loan Insurance Cor- ; 
poration. j 

(8) To make deposits in national banks and in State j 

banks, trust companies, and mutual savings banks op- ; 
orating in accordance with the laws of the State in ! 
which the Federal credit union does business. j 

(9) To borrow (from any source) in an aggregate j 
amount not exceeding 50 per centum of its paid-in and 
unimpaired capital and surplus: Provided, That any 
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Federal credit union mav discount with or sell to anv 
Federal intermediate credit bank any eligible obliga¬ 
tions up to the amount of its paid-in and unimpaired 
capital, subject to such rules and regulations as may 
be prescribed by the Governor. 

(10) To fine members, in accordance with the by¬ 
laws, for failure to meet promptly their obligations to 
the Federal credit union. 

(11) To impress and enforce a lien upon the shares 
and dividends of any member, to the extent of any loan 
made to him and any dues or fines payable by him. 

(12) To exercise such incidental powers as shall be 
necessary or requisite to enable it to carry on effec¬ 
tively the business for which it is incorporated. 

Federal Credit Union Act, 12 I T .S.C. 1766(a) and (b)(1): 

(a) The Governor may prescribe rules and regula¬ 
tions for the administration of this chapter (including, 
but not by way of limitation, the merger, consolidation, 
and/or dissolution of corporations organized under 
this chapter. 

(b) (1) The Governor may suspend or revoke the 
charter of any Federal credit union, or place the same 
in involuntary liquidation and appoint a liquidating 
agent therefor, upon his finding that the organization 
is bankrupt or insolvent or has violated any provisions 
of its charter, its bylaws, or of this chapter, or of any 
regulations issued thereunder. 11 

SUMMARY OF ARGUMENT 

This is an unconsented suit against the United States. 
Appellees are charged only with making an erroneous in¬ 
terpretation of law on a matter within the scope of their 
authority. Erroneous action taken in the exercise of an ad¬ 
mittedly validly delegated power is the action of the United 

11 Through successive amendments and reorganization plans, the 
powers and duties originally vested in the Governor have been 
transferred to appellees. Note to Title 12 U.S.C. 1751. 
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States, and any effort to enjoin it must fail as an effort to 
enjoin the United States. 

Federal credit unions have only such powers as are ex¬ 
pressly conferred upon them or are necessary or requisite 
to enable them to carry on effectively the business for which 
they are incorporated. The appellant credit unions were 
incorporated with limited powers to fulfill two primary 
objectives, namely, the acceptance of the savings of mem¬ 
bers to promote thrift, and the making of loans to members 
for provident or productive purposes. There is nothing in 
the Federal Credit Union Act which specifically authorizes 
a federal credit union to engage in the business of cashing j 
checks, and such power cannot be implied from any of the 
powers expressly granted. Moreover, there is no basis 
for appellants’ contention that the operation of a check¬ 
cashing business is necessary or requisite to enable them j 
to carrv on effectively the business for which thev were 
incorporated. 

Appellants seek to justify an ultra vires act by contend¬ 
ing that an incidental result of the ultra vires act enables 
them to effectively carry on their business. Such a boot¬ 
strap argument should not be permitted to void the statu¬ 
tory limitations on their corporate authority. 

| 

ARGUMENT 

I | 

This Is an Unconsented Suit Against the United States. 

The complaint contains two allegations of illegal activity 
by appellees. They are contained in paragraphs 12 and 13 
of the complaint (Appellants’ App., pp. 4 and 5), as fol¬ 
lows : 

12. The plaintiffs, the State Department Federal 
Credit Union and the Department of Interior Federal 
Credit Union believe that the cashing of checks for a 
nominal fee to recoup the cost of providing such serv¬ 
ice is within the statutory scope of authority con¬ 
ferred on Federal Credit Unions by the Federal Credit 
Union Act and that the Secretary of the Department of 
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Health, Education and Welfare and the Director of the 
Bureau of Federal Credit Unions acted illegally, arbi¬ 
trarily, and capriciously in issuing the order to show 
cause why the Charters of these Credit Unions should 
not be suspended, and the plaintiffs have so stated in 
their responses to the orders to show cause why ad¬ 
dressed to plaintiffs respectively. 

13. The sharp differences of view regarding the statu¬ 
tory scope of authority conferred upon the Federal 
Credit Unions, by the Federal Credit Union Act, Sub¬ 
section 12, of Title 12, Section 1757 U.S.C., presents a 
genuine controversv regarding substantial issues of 
law requiring judicial interpretation by the appropriate 
Courts of the United States. 

Thus, the complaint is utterly devoid of specific allega¬ 
tions of wrongdoing on the part of appellees. The same 

situation was present in Arizona v. Hobby ,-U. S. App. 

D. C.-, 221 F.2d 498 (1954), and the court held: 

The naked allegations of the complaint that rejec¬ 
tion of the plan was “arbitrary, capricious, and abuse 
of discretion, contrarv to law and in excess of statutory 
authority” are of no effect since “the statutory limita¬ 
tion” relied upon is not set forth, as required by the 
Supreme Court’s decision in Larson v. Domestic & 
Foreign Corporation. 

Therefore, the entire complaint is framed around one 
proposition, e.g., that appellees have erred in their inter¬ 
pretation of the law. The inevitable effect of granting 
the relief sought by appellants would be to restrain the en¬ 
forcement of an act of Congress by the executive officer 
charged with that duty. This raises the applicability of the 
doctrine of sovereign immunity. 

Appellees are vested with the power to regulate and su¬ 
pervise the conduct of credit unions, 12 U.S.C. 1766(a), 
and to suspend or revoke the charters of credit unions when 
it is found that they have violated any provisions of the 
Federal Credit Union Act, 12 U.S.C. 1766(b) (1). Appellees 
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are acting within the scope of their authority when they 
seek to enforce the provisions of the Federal Credit Union 
Act. The complaint contains no allegation to the contrary. 
This being so, appellants must bring themselves within the 
area of one of the exceptions to the rule of sovereign im¬ 
munity. This, it is submitted, appellants have not done. 

Within the boundaries of the doctrine of sovereign im¬ 
munity, there have been developed two general categories 
where the courts have held that the action sought is not 
against the sovereign and, therefore, the court has jurisdic¬ 
tion. The first, where the officer's powers are limited by 
statute and actions beyond that statutory limitation are con¬ 
sidered individual and not sovereign actions. See Work v. 
Louisiana, 269 U. S. 250 (1925); Philadelphia Co. v. Slims on, 
223 U. S. 605 (1912). This exception is best delineated in the 
case of Larson v. Domestic and Foreign Corp., 337 U. S. 682, 
reh’g. denied 338 U. S. S40 (1949). The second exception 
to the rule of sovereign immunitv is where the statute or 
order conferring power on the officer to act on behalf of the 
sovereign is claimed to be unconstitutional. Larson v. For¬ 
eign and Domestic Corp., supra. Here, we need not deal 
with this exception, as there is no allegation of unconstitu¬ 
tionality. The Larson case stated at page 690: 

j 

These two types have frequently been recognized by j 
this court as the only ones in which a restraint may be j 
obtained against the conduct of government officials. 

Not being within the two exceptions set forth by the Su- j 
preme Court, the appellants herein rely on the argument i 
that the officer’s decision is erroneous and arbitrary, and j 
being such, exceeds the power given, and hence is not the j 
action of the sovereign. This argument was advanced in 
the Larson case, supra, and rejected, the court stating at 
page 695: j 

It is argued that an officer given the power to make j 
decisions is only given the power to make correct de- j 
cisions. If his decisions are not correct, then his action j 
based on these decisions is beyond his authority and j 
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not the action of the sovereign. There is no warrant 
for such a contention in cases in which the decision 
made bv the officer does not relate to the terms of his 
statutory authority. Certainly the jurisdiction of a 
court to decide a case does not disappear if its decision 
on the merits is wrong. And ice have heretofore re¬ 
jected the argument that official action is invalid if 
based on an incorrect decision as to law or fact, if the 
officer making the decision was empowered to do so. 
(Emphasis added.) 

Following this rationale, the Supreme Court decided 
that there was no jurisdiction to review alleged erroneous 
action within the scope of the Administrator’s authority. 

This priniciple was reaffirmed in Arizona v. llobbij, supra, 

and Doehla Greeting Cards, Inc. v. Summer field. -U.S. 

App. D.C.—, — F. 2d — (No. 12,484, decided November 
3, 1955). In the Arizona case, the issue was whether the 
Secretary of Health, Education, and Welfare had correctly 
interpreted the Social Security Act. The lower court was of 
opinion that the Secretary had acted properly, and it dis¬ 
missed the complaint for failure to state a claim upon which 
relief could be granted. The lower court specifically stated 
it was putting aside the jurisdictional question. The Court 
of Appeals remanded the case to the District Court, with 
instructions to dismiss the complaint on the ground of lack 
of jurisdiction in that it was an unconsented suit against 
the United States. In considering the charge that the Sec¬ 
retary erred in ruling the federal Act did not permit and 
require certification of the Arizona plan, the court hold: 

The gravamen of the first allegation is not that ap¬ 
pellee’s predecessor exceeded his authority in ruling 
upon the Arizona plan but that he made an erroneous 
ruling. Erroneous action taken in the excerise of an 
admittedly validly delegated power is “inescapably 
the action of the United States and the effort to enjoin 
it must fail as an effort to enjoin the United States.” 

Applying these decisions to the facts herein, it is submitted 
that this action should be dismissed for lack of jurisdiction 
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in that this is an unconsented suit against the United States. 

As grounds for this suit appellant relies on the Declara¬ 
tory Judgment Act, 28 U.S.C. § 2201. It is by now clear that 
the Declaratory Judgment Act does not waive sovereign 
immunity. It is procedural only and does not serve to en¬ 
large the court’s jurisdiction. Aetna Life Ins. Co. v. Haworth, 
300 U.S. 227, 240; Doehler Metal Furniture Co. v. Warren, 
76 App. D.C. 60, 129 F. 2d 43, 45. 

Nor would it appear that the Administrative Procedure 
Act, 5 U.S.C. 1001, et seq., can be made the jurisdictional 
predicate of this suit. This same contention was made and 
rejected in the Arizona case, supra, where footnote 6 stated: 

Plainly, § 10 of the Administrative Procedure Act, 
60 Stnt. 243, 5 U.S.C., § 1009 (1946), does not constitute 
a waiver of sovereign immunity. See Aktiebolaget 
Bofors v. United States, 90 U.S. App. D.C. 92, 96, 194 
F. 2d 145, 149 (1951): Almour v. Pace, 90 U.S. App. 
D.C. 63, 65, 193 F. 2d 699, 701 (1951); see also: Black- 
mar v. Guerre, 342 U.S. 512, 515-16 (1952). 

From the above, it is clear that appellees acted within 
the scope of their authority and that this suit is therefore 
an unconsented suit against the United States. 

II 

Federal Credit Unions Are Not Authorized to Engage in the 
Business of Cashing Checks. 

A. The Act Does Not Give Appellants Express Authority 
to Cash Checks. —Appellants were incorporated for two 
main purposes, namely, (1) the acceptance of the savings 
of members to promote thrift, and (2) the making of loans 
to members for provident or productive purposes. To 
carry out these basic purposes, each credit union was 
expressly empowered to make contracts, to sue and be sued, 
to adopt and use a common seal, to purchase, hold, and 
dispose of property necessary and incidental to its opera¬ 
tion, to make loans, to receive from its members payments 
on shares, to invest its funds in certain prescribed ways, 
to deposit its money in certain depositories, to borrow 
money in a limited amount, to fine its members for failing 
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to meet their obligations, and to impress and enforce a 
lien upon the shares of any member for sums due the 
Union. 12 There is nothing in any of these provisions which 
could support a conclusion that the operation of a check¬ 
cashing business is ■within the express grant of power to 
the federal credit unions. 

B. The Act Does Not Give Appellants Incidental Au¬ 
thority to Cash Checks. —Appellants’ contention that they 
have authoritv to engage in a check-cashing business is 
based on 12 U.S.C. 1757(12), which provides: 

A Federal credit union shall have succession in its 
corporate name during its existence and shall have 
power— • • • 

(12) To exercise such incidental powers as shall be 
necessary or requisite to enable it to carry on effec¬ 
tively the business for which it is incorporated. 

As each case of this nature must depend upon its cwn 
facts and circumstances and upon the nature of the powers 
granted, In re Gilchrist Company, 278 Fed. 235 (D.C. Mass. 
1922), an examination of the purposes of the Federal Credit 
Union Act is in order. The title of the Federal Credit Union 
Act, June 26, 1934, c. 750, § 1, 4S Stat. 1216, discloses one 
of the purposes of the Act is “to make more available to 
people of small means credit for provident purposes through 
a national system of cooperative credit.” 

The Act, § 1752, defines a federal credit union in the 
following language: 

A Federal credit union is hereby defined as a coopera¬ 
tive association organized in accordance with the pro¬ 
visions of this chapter for the purpose of promoting 
thrift among its members and creating a source of 
credit for provident or productive purposes. . . 

Does check-cashing promote thrift or provide a source 
of credit? Obviously not. Under the narrow grant of 


12 12 U.S.C. 1757. 
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incidental power given appellants, it would appear that 
no power could be considered to be an incidental power 
unless it is reasonably and directly necessary to enable 
appellants to promote thrift or provide a source of credit. 

In Dartmouth College v. Woodward, 4 Wheat. 518, 636 
(1819), Chief Justice Marshall said: 

i 

A corporation. . . [be]ing the mere creature of law, j 
it possesses only those properties which the charter f 
of its creation confers upon it, either expressly or as j 
incidental to its very existence. These are such as 
are supposed best calculated to effect the object for j 
which it was created. . . (Emphasis added.) 

i 

To the same effect is Creech v. South Carolina Public j 
Service Authority, 20 S.E. 2d 645 (S.C. 1942), where the I 
court stated (at p. 652): j 

j 

Only such powers as are reasonably necessary to j 
enable corporations to carry out the express powers j 
granted and the purposes of their creation are to be I 
implied or are to be deemed to be incidental. Accord- ; 
ingly, an incidental power may be defined to be one j 
that is directly and immediately appropriate to the i 
execution of the specific powers granted, and not one j 
that has merelv some slight or remote relation to it. ! 
Powers merely convenient or useful are not implied j 
if they are not essential, having in view the nature j 
and object of the incorporation. 13 Am. Jur., § 740, j 
p. 773.' 

j 

The Creech case holds that a power is not to be considered j 
incidental merely because it is convenient and useful. Nor i 
is a power to be considered incidental merely because it is ; 
beneficial. This is clearly stated in 6 Fletcher, Cyclopedia 
of the Laic of Private Corporations (Perm. Ed.), § 2488,j 
p. 272, as follows: j 

j 

A corporation has no power, as a general rule, to: 
make contracts or engage in transactions which are! 
foreign to the objects for which it was created, merely! 


I 
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because such contracts or transactions will be beneficial 
to it. An act will not necessarily be regarded as within 
the corporate powers, simply because the purpose may 
be laudible and the contemplated results advantageous 
to the corporation. If the benefits to accrue to the 
corporation are indirect, merely incidental and to come 
by reaction rather than as an immediate result, such a 
transaction is ordinarily not within the power of the 
corporation . . . (Emphasis added.) 

The Attorney General of Minnesota, in an opinion dated 
July 12, 1943, reported in Reports of Attorney General . 
Minnesota, 1944, p. 74, ruled that credit unions incorporated 
under Minnesota law had no authority to sell bondified post 
card checks and money orders. He stated the credit unions 
were without such authority, even though the business 
would afford a convenience to members and perhaps result 
in a small profit. 

Applying these principles to the instant case, it is clear 
that appellants are seeking to engage in an ultra vires ac¬ 
tivity under the guise of an incidental power. 

The check-cashing business most obviously does not of 
itself promote thrift nor create a source of credit. Check¬ 
cashing is completely divorced from thrift and credit. Thus, 
it is neither an express nor an implied power, as it is not 
necessary or requisite. Appellants are seeking to lift them¬ 
selves by their bootstraps. They do not argue that check¬ 
cashing, per se, is requisite to enable them effectively to 
carry on their business. The essence of their argument 
is that they can engage in an activity, exercising a power 
neither expressly nor impliedly given, so long as an in¬ 
cident of the unauthorized activity is beneficial to the cor¬ 
porate purposes. Thus, they argue that an incidental re¬ 
sult of their check-cashing business is advertising and good 
will, and conclude that as advertising and good will are 
proper, cashing checks is proper because that results in.ad¬ 
vertising and good will. The premise does not support the 
conclusion. The power they are exercising is check-cashing . 
They argue that advertising and good will are proper. Ap- 
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pellees do not take issue with appellants that advertising 
' and good will are proper—nor do appellees contest appel¬ 

lants’ power to cash checks when a transaction is being 
► consummated between a member and the credit union. But 

appellees do contest the alleged right of appellants to en¬ 
gage in an activity which they themselves, through their 
Boards of Directors, have determined to be proper simply 
because the incidental results thereof are advertising and 
good will for the credit union. Fifth Avenue Coach Co. v. 
City of Neic York, 111 X.Y.S. 759, aff’d. 194 N. Y. 19 (1909), 
afj’d. 221 IT. S. 467 (1911). 13 Under this pretext, appel¬ 
lants could become ticket agents for the Redskins, sell 
money orders and insurance, or engage in any other activity 
whatsoever. In so doing, they would incidentally benefit 
r the purposes of the credit union by obtaining advertising 

and good will. This bootstrap approach cannot be per¬ 
mitted to succeed where the incidental powers of credit 
unions are so sharply restricted by the requirement that 
they be necessary or requisite. 

In construing appellants’ powers, it is persuasive that 
credit unions generally do not engage in check-cashing ac¬ 
tivities. See: Inyersoll v. Kansas State Bank. 202 Pac. S37 
(Ivans. 1921): Texas <£■ Pacific Ricy. Co. v. Potorff. 291 U. S. 
245 (1934). In the Pott orff case the court held that a na- j 
tional bank had no power to pledge its assets to secure a j 
private deposit. In reaching this result, the court judicially j 
►* noticed that the pledging of assets to secure deposits by j 

national banks must have been deemed eontrarv to good j 
banking practice and not a necessary incident to their , 
business, since there were only two other reported cases in 
which banks had engaged in such practice. As seen above, j 

there are onlv three, of some 7,000 federal credit unions, 

* * 

which engage in the business of cashing checks. This 
would indicate that federal credit unions, almost without ! 
exception, have understood that they lacked the power to ! 
engage in the check-cashing business unless authorization 

i 

_ i 

k 13 It needs no argument to demonstrate that boards of directors j 

cannot have more power than the corporations they arc serving. ; 


I 
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to do so was expressly conferred by statute, and that they 
did not regard such an activity as a necessary incident of 
their business. 

Of further assistance in construing appellants’ powers 
is the fact that where a credit union engages in the busi¬ 
ness of cashing checks, it is subjecting the assets of its 
members to risks and hazards which otherwise would not 
exist. Large sums of money must be obtained and kept 
on hand. This fact alone gives rise to increased possibil¬ 
ities of robbery and embezzlement. Moreover, when a 
check is cashed, there is no assurance that there will be a 
subsequent conversion of the paper asset to currency since, 
for one thing, the possibility exists that the check may be 
dishonored on presentment. See: King Edward Employees 
Federal Credit Union v. Travelers Indemnity Co ., 206 F.2d 
726 (CCA 5 1953), where this situation actually occurred. 
This possibility makes particularly applicable the admoni¬ 
tion contained in Weckler v. First National Bank . 42 Md. 581 
(1875); Ingersoll v. Kansas State Bank, supra; and Texas 
& Pacific Rivy. Co. v. Pottorff, supra. In the Weckler case 
the question was whether a bank organized under an act 
of Congress was authorized by the statute to engage in 
the business of selling bonds of a railroad company on com¬ 
mission. In determining the question, the court stated that 
it had to construe the statute authorizing the formation of 
the bank, and whether the power to carry on such an ac¬ 
tivity was expressly conferred or was directly or inciden¬ 
tally necessary to enable it to fulfill the purpose of its 
creation, or was entirely foreign to that purpose. After 
pointing out that the power to sell bonds was not expressly 
granted, the court said: 

. . . Nor can we perceive it is in anywise necessary 
to the purpose of their existence, or in any sense in¬ 
cidental to the business they are empowered to con¬ 
duct, that they should become bond-brokers or be al¬ 
lowed to traffic in every species of obligations issued 
by the innumerable corporations, private and munici¬ 
pal, of the country. The more carefully they confine 
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themselves to the legitimate business of banking, as 
defined in this law, the more effectually will they sub¬ 
serve the purpose of their creation. By a strict ad¬ 
herence to that, they will best accommodate the com¬ 
mercial community, as well as protect their sharehold¬ 
ers. 

Appellants’ reliance on the King Edicarrl Employees 
Federal Credit Union case, supra , as being an “unequiv¬ 
ocal” judicial determination “that Federal Credit Unions 
have power to cash checks for persons within the field of 
membership” would seem to be misplaced. The opinion 
never passed on the power of federal credit unions, pur¬ 
suant to 12 U.S.C. 1757(12), to cash the drafts bearing- 
forged and unauthorized endorsements. It assumed ar¬ 
guendo that they had been acquired ultra vires. The extent 
of the court’s holding was that, under 12 U.S.C. 1757(1) 
and (8), the credit union had authority to endorse and de¬ 
posit checks and drafts which it acquired. This appears 
from the following language of the court (p. 728): 

The Federal Credit Union Act vested plaintiff with 
certain enumerated powers including the power “to 
make contracts” and “to make deposits in national 
banks and in State banks” and by clear implication 
plaintiff possessed the incidental power to indorse and 
deposit the checks and drafts which it acquired. 12 
U.S.C.A. § 1757. But assuming arguendo that the acts 
of plaintiff in cashing the drafts were ultra vires, there 
is nothing in the complaint to indicate that the banks 
knew or had reason to know the nature of the transac¬ 
tion by which plaintiff acquired the drafts. For all 
they knew, the drafts might have been payment on 
shares from credit union members. 12 U.S.C.A. § 
1757(6). 

The question has arisen in Wisconsin and Massachusetts. 
These states had credit union acts which granted powers 
comparable to those granted in 12 U.S.C. 1757. They were 
amended so as to enable the state credit unions to engage 
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in check-cashing activities. Thus, chapter 171, § 8, of the 
Annotated Laws of Massachusetts was amended in 1952 to 
specifically provide, “It [a credit union] may cash any 
check or money order whatsoever and may make charges 
for anv of the foregoing ...” In Wisconsin, t ho Attornev 
General held that under the state law, credit unions had no 
power to issue money orders to its members or to cash 
checks for a fee. 34 Op. Atty. Gen. 242 (1945). Follow¬ 
ing this opinion, the State law was amended in 1947, by 
the enactment of § 186.33 of the Wisconsin statutes (1951), 
to authorize State credit unions to engage in the business 
of “communitv currencv exchange,’’ which was defined to 
include the cashing of checks for a fee or service charge, 
or other consideration. That the legislatures of Massachu¬ 
setts and Wisconsin amended their laws to authorize cash¬ 
ing checks for a fee is highly persuasive that under the law 
applicable in this case, appellant credit unions do not have 
the power to cash checks for a fee. 

C. The Incidental Powers of Appellants Must Be Xar- 
roicly Construed .—Appellants contend that their incidental 
powers must be liberally construed, as is done in the case 
of private corporations. 14 Their incidental powers are 
granted by 12 U.S.C. 1757(12), which gives federal credit 
unions the power “to exercise such incidental powers as 
shall be necessary or requisite to enable it to carry on ef¬ 
fectively the business for which it is incorporated.” 

It is seen that this grant of incidental powers is sharply 
limited by the qualifying words “necessary” and “re¬ 
quisite.” “Necessary” is defined as being essential to an 
end or condition, and “requisite” is defined as required 
by the nature of things, by circumstances, or by the end in 
view. 13 Such qualification is significant when contrasted with 
the incidental powers conferred on corporations generally. 
Thus, the District of Columbia Business Corporation Act, 

14 Appellants’ Brief, p. 21. 

15 Webster’s New International Dictionary, 2d Ed., Unabridged 
(1939). 
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29 D. C. Code 904 (1951 ed.), grants corporations the power | 
“to have and exercise all powers necessary or convenient ! 
to effect any or all of the purposes for which a corporation 
is formed.” (Emphasis added.) Obviously, there is a j 
world of difference between powers that are convenient 
and those that are requisite. The same comment is even j 
more applicable when appellants’ incidental powers are ; 
contrasted with those of cooperative associations. Title 29, ; 
D. C. Code, S04(10), provides that cooperative associations i 
shall have the right: 

To exercise all powers not inconsistent with this 
chapter which may be necessary, convenient or expedi¬ 
ent for the accomplishment of its purposes, and, to that 
end, the foregoing enumeration of powders shall not I 
be exclusive. (Emphasis added.) 

i 

i 

i 

By this comparison, it clearly appears that Congress, 
while bestowing broad grants of incidental power upon i 
purely private corporations, narrowly limited the inciden- | 
tal powers of federal credit unions, which serve to promote j 
the interest of the public generally. This consideration 
should impel a narrow judicial definition of the incidental j 
powers of federal credit unions. 

i 

Congressional historv of the Federal Credit Union Act 
also requires a narrow construction. The statement in j 
support of the original bill (Cong. Rec., Sen., vol. 77, part 3, j 
p. 3206 (1933)) made it clear that the purpose of the bill 
was to authorize the organization of federal credit unions | 
as cooperative enterprises limited to specific groups of pco- i 
pie operating under “strict supervision” to supply its mem- i 
bers with a system for accumulating savings and for pro- ; 
viding them with short-term loans for provident purposes. j 
It was further stated that: 

No one outside the specific group can have anything 
to do with the specific credit union directly or indi- j 
rectly. 

i 

i 

• 

i 

| 

j 
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Subsequent reports of both the Senate and House stated 
that federal credit unions are cooperative organizations to 
promote thrift and provide a source of credit for provident 
and productive purposes and that: 

The services which they render are limited to “mem- 
bers-shareholders.” 16 

Therefore, appellees submit that although federal credit 
unions may be private corporations, in the broad sense of 
the term, they are federal instrumentalities, Wekearnyan 
Federal Credit Union v. Zuna, 31 Atl. 2d 490 (N. J. 1943), 
and since they are organized for a public purpose and 
exist to promote the public interest, their incidental powers 
should be narrowly construed. See: Fifth Avenue Coach 
Co. v. City of New York, supra. 

D. Appellees’ Interpretation Should Not Be Disturbed 
Unless It Is Clearly Wrong. —Appellees are charged with 
the duty of supervising federal credit unions. As seen, 
supra , Congress intended federal credit unions to be sub¬ 
ject to strict supervision. The Act provides for reports, 
and examinations by appellees, and authorizes the Director 
to suspend federal credit union charters when a federal 
credit union violates the Act. Thus, it was appellees’ duty 
to determine whether or not federal credit unions have 
the power to engage in a check-cashing service. His deter¬ 
mination should not be disturbed unless it is clearly wrong. 
Indiana v. Eicing, 99 F.Supp. 734, vacated as moot 90 U. S. 
App. D. C. 420, 195 F.2d 556 (1952); Hammond v. Hull , 76 
U. S. App. D. C. 301, 303, 131 F.2d 23, 25, cert, denied 318 
IT. S. 777 (1942); Apfel v. Mellon , 59 App. D. C. 94, 33 F.2d 
805 (1929), cert, denied 280 IT. S. 585. In the Indiana case, 
the State sought to require the Federal Security Admin¬ 
istrator to make federal grants under the Social Security 


16 S. Rep. 1033. 80th Cong, 2d Sess. (1948); H. Rep. 1791, 80th 
Cong, 2d Sess. (1948). Both of these reports effectively rebut 
appellants’ arguments that they have the power to cash checks for 
persons within their “field of membership.” 
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Act with respect to a State plan for public assistance The 
lower court said (pp. 735-736): 

Whether a State plan complies with the require¬ 
ments of the Federal statute must, in the first instance, 
be determined by the Administrator of the Federal 
Act. The Administrator, in a w^ell-reasoned opinion 
which is a part of the record in this case, reached a ne¬ 
gative conclusion. 

It is perhaps possible to reach the opposite result. 
Unless, however, the action to be performed by the 
Federal official is purely ministerial, the courts may 
not review and set aside the administrative decision 
if there is a rational basis for it. 

This has been held by the Court of Appeals of this 
jurisdiction time and time again. One of the more 
recent expressions is found in Hammond v. Hull, 76 
U. S. App. D. C. 301, 303, 131 F.2d 23, 25, in an opinion 
by Mr. Justice Justin Miller, who made the following 
statement: “When the performance of official duty re¬ 
quires an interpretation of the law which governs that 
performance, the interpretation placed by the officer 
upon the law will not be interfered with, certainly, 
unless it is clearly vrrong and the official action arbi¬ 
trary and capricious.” 

This Court is of the opinion that it cannot be said 
that the interpretation placed upon the Indiana statute 
by the Federal Administrator is clearly wrong. On the 
contrary, the question at best is a fairly debatable one, 
and therefore the ruling of the Administrator and the 
conclusions reached by him should not be disturbed by 
the courts. 

E. The Tremendous Growth of Federal Credit Unions 
Belies Appellants’ Contention That They Cannot Carry on 
Their Business Effectively without Cashing Checks. —The 
Report of Operations, Federal Credit Unions, published 
annually by the Department of Health, Education, and Wel¬ 
fare, establishes beyond the shadow^ of a doubt that federal 
credit unions have grown and are continuing to grow and 
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prosper at a tremendous rate. 17 The reports for 1952 
through 1954 show the growth of federal credit unions in 
recent years. 

The Report of Operations for 1952 discloses that during 
that year 692 charters were granted, as compared with 
533 in 1951; the number of credit unions in operation at 
the end of the year totaled 5,925, as compared with 5,398 
at the end of 1951; the membership of credit unions in¬ 
creased by 389,343, or 15.8% : the average value of shares 
per member increased $24.00, or 13%: the amount of loans 
granted increased $220,700,000, or 40.6% ; the gross income 
increased $8,800,000, or 28%; and $12,600,000 was paid in 
dividends, an increase of $2,400,000. 

The Report of Operations for 1953 discloses that during 
that year S25 charters were granted, as compared with 
692 in 1952; the number of credit unions in operation at 
the end of the year totaled 6,578, as compared with 5,925 
at the end of 1952; the membership of credit unions in¬ 
creased by 402,181, or 14.1%; the average value of shares 
per member increased $27.00, or 12.9% ; the amount of loans 
granted increased $196,000,000, or 25.7% ; the gross income 
increased $15,700,000, or 38.9%; and $16,500,000 was paid 
in dividends, an increase of $3,900,000. 18 

The Report of Operations for 1954 discloses that during 
that year 852 charters were granted, as compared with 
825 in 1953; the number of credit unions in operation at 
the end of the year totaled 7,227, as compared with 6,578 
at the end of 1953; the membership of credit unions in¬ 
creased by 343,368 or 10.5%; the average value of shares 
per member increased $23.00, or 9.7%; the amount of loans 

17 While the^e documents were not submitted below, this Court 
can judicially notice such official government reports. Labor Board 
v. Atkins <£• Co., 331 U.S. 398. 406. fn. 2 (1947); Colonial Airlines v. 
Janas, 202 F. 2d 914. 918-919. fn. 1 (CCA 2 1953); United States 
v. Rice, 176 F. 2d 373, 374, fn. 3 (CCA 3 1949); Gadlin v. Auditor 
of Public Accounts, 110 N.E. 2d 234. 237 (Ill. 1953). They are 
available in the Library of Congress, Catalog No. H.G. 2037F38, 
and in the Archives, Catalog No. F.S. 3.301. 

18 These facts are a part of the record herein (Appellees’ App., 
pp. 28-29), and of themselves disprove appellants’ contention. 
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granted increased $115,700,000, or 12%; the gross income 
increased $14,000,000, or 25%; and $22,600,000 was paid 
in dividends, an increase of $6,100,000. 19 

Such growth throughout the nation has been accom¬ 
plished without assistance from the sideline activity of 
check-cashing for a fee. This is proof positive that the 
activity is not necessary or requisite to enable federal 
credit unions to carry on effectively the business of promot¬ 
ing thrift and providing credit. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Frank H. Strickler, 

Lewis A. Carroll, 

Assistant United States Attorneys , 

Of Counsel: 

Myron J. Berman, 

Attorney , 

Department of Health , Education , and Welfare. 


19 Data obtained from the Report of Operations , Federal Credit 
Unions, as set forth in Argument HE, is also included in chart 
form (Appellees’ App., p. 45). 
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APPENDIX 

IX THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA CIVIL DIVISION 

Civil Action File No. 4701-54 

State Department Federal Credit Union Department of 
The Interior Federal Credit Union Department of 
Labor Federal Credit Union, plaintiffs 

v. 

Oveta Culp Hobby, Secretary Department of Health, Edu¬ 
cation, and Welfare, J. Deane Gannon, Director, Bureau 
of Federal Credit Unions, defendants 

AFFIDAVIT 

District of Columbia, 

City of Washington, ss. 

J. Deane Gannon, being first duly sworn, upon his oath 
deposes and says: 

1. My name is J. Deane Gannon. I am the Director of the 
Bureau of Federal Credit Unions, entrusted with the ad¬ 
ministration of the Federal Credit Union Act, subject to 
the general direction and supervision of the Secretary of 
Health, Education, and Welfare, and have supervision 
over the said Bureau and over credit unions within the 
purview of said Act. In my capacity as Director, I require 
Federal credit unions to make financial reports to 
the Bureau at least annually. I have the overall charge 
and responsibility for maintaining and keeping such Bureau 
records and other reports and correspondence concerning 
individual credit unions, and am familiar with the contents 
thereof. Subsequent statements herein are based on facts 
within my personal knowledge or on information contained 
in the Bureau’s files and secured in the ordinary course of 
the Bureau’s business. Exhibits attached hereto support 
statements made herein. 

2. The issue of cashing checks has been given detailed 
consideration by the various persons successively charged 
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with administration of the Federal Credit Union Act, and 
the opinions of counsel to such administrators show a 
consistent legal interpretation that the Act does not em¬ 
power Federal credit unions to engage in the business of 
cashing checks. See Exhibits 1, 2, 3 and 4. 

3. By Act of August 10, 1954, Public Law 576, 83rd 
Congress, 2d Session, the administration of the District 
of Columbia Credit Unions Act was transferred from the 
Comptroller of the Currency to the Director of the Bur¬ 
eau of Federal Credit Unions. Prior thereto, the Comp¬ 
troller of the Currency had issued Rule No. 30 that Dis- 

* 

trict of Columbia credit unions were not vested with power 
under section 507, Title 26 of the District of Columbia 
Code (1940) (the provisions of which are substantially 
comparable to those in section 7 of the Federal Credit 
Union Act, 12 LLS.C. 1757), to cash checks except in cases 
where a part of the proceeds of the checks were to be 
applied as payments for shares or loans. See Exhibit 5. 

4. At the end of the year 1952, there were 5,925 Federal 
credit unions in operation, and of this number approxi¬ 
mately only 50, including the plaintiffs in this case, were 
known to be engaged in the business of cashing checks for 
a fee. 

5. In February 1953, the Bureau of Federal Credit 
Unions released its revised edition of the Federal Credit 
Union Handbook (see Exhibit 6) containing an interpre¬ 
tation of the law with respect to check cashing based on 
the legal opinions referred to in paragraph 2 of this affi¬ 
davit, and on March 25, 1953, it forwarded a copy of said 
Handbook to each Federal credit union, including the 
plaintiff credit unions, specifically directing attention to 
the Bureau’s interpretation of the law with respect to the 
power of such credit unions to carry on a check cashing 
business. See Exhibit 7. 

6. On February 19, 1953, the Secretary of Health, Edu¬ 
cation, and Welfare advised the District of Columbia Credit 
Union League, of which plaintiff, Department of Labor 
Federal Credit Union, was a member, that operating a 
check cashing business was clearly beyond the specific and 
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incidental powers of a Federal credit union. See Ex¬ 
hibit 8. 

7. On February 25, 1954, I wrote the Department of 
Labor Federal Credit Union to the effect that a credit 
union may not engage in a check cashing service since 
such an activity is not consistent with the provisions of 
the Federal Credit Union Act. See Exhibit 9. 

8. On March 23, 1954, a meeting was held in my office 
to discuss the subject of the check cashing business of 
Federal credit unions. In addition to mvself, there were 
present Mr. Wimer of the Bureau, the presidents of the 
plaintiff credit unions, and Mr. Saugstad, former president 
of the State Department Federal Credit Union. I in¬ 
formed the group that the cashing of checks for a fee was 
not permissible under the Federal Credit Union Act. 

9. On April 21, 1954, in separate but identical letters 
to the presidents of each of the plaintiffs, I again stated 
that the policy of the Bureau, in the light of the legal in¬ 
terpretation of the Federal Credit Union Act, was that 
there was no statutorv authoritv for Federal credit unions 

* v 

to charge a fee for cashing checks. See Exhibit 10. 

10. On May 15, 1954, the Department of Labor Federal 
Credit Union discontinued the business of cashing checks 
for a fee. See Exhibit 11. 

11. President Aulette, of the State Department Federal 
Credit Union, acknowledged the decision referred to in 
paragrapli 9 herein by letter of June 14, 1954, addressed 
to me, and expressed the “deepest gratitude for your 
kindly appreciation of the problem and the time you have 
given us.” See Exhibit 12. 

12. Thereafter, on July 14, 1954, representatives of the 
plaintiffs met with me and other representatives of the 
defendants and further discussed the matter of their check 
cashing activities. I informed them that we expected them 
to cease making a charge for cashing checks, and that if 
they continued to engage in this ultra vires act it would 
be necessary for me to issue notices of my intention to 
suspend their charters. 

13. On August 10, 1954, the plaintiffs requested the 
Secretary of Health, Education, and Welfare to review the 
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administrative decision taken by me as to the illegality of 
their check cashing activity. See Exhibit 13. 

14. The Secretary replied to said request in a letter 
dated August 20, 1954, in which she stated in effect that 
the subject matter of plaintiffs’ letter had been reviewed 
on several occasions since 1935, that the legal conclusions 
consistently had been that Federal credit unions had 
no authority to engage in the check cashing business, 
and that the Bureau of Federal Credit Unions was re¬ 
quired to enforce the prohibition against the cashing of 
checks for a fee. See Exhibit 14. 

15. Subsequently, in response to inquiries by the Bur¬ 
eau as to whether or not the State Department and De¬ 
partment of the Interior Federal Credit Unions had ceased 
to cash checks for a fee in conformity with prior instruc¬ 
tions, the presidents of the three plaintiff credit unions 
replied by letter dated September 30, 1954, to the regional 
representative of the Bureau enclosing copies of the joint 
resolution adopted by the boards of directors of the plain¬ 
tiffs, resolving, among other things, to seek, if necessary, 
judicial determination of the scope of their powers, and, 
in the case of the State Department and Department of 
the Interior Federal Credit Unions, not to take any action 
with regard to the cessation of the practice of cashing 
checks. See Exhibit 11. 

16. By letter dated September 29, 1954, the Department 
of the Interior Federal Credit Union informed the regional 
representative of the Bureau of its intention to discontinue 
the practice of cashing checks for persons outside of its 
field of membership. See Exhibit 15. 

17. On October 8, 1954, I forwarded to the State De¬ 
partment Federal Credit Union a notice of intention to 
suspend its charter for the reasons stated in such notice 
unless it showed cause why its charter should not be su¬ 
spended. See Exhibit 16. On the same date I took similar 
action with respect to the Department of the Interior Fed¬ 
eral Credit Union. See Exhibit 17. 

18. On October 26, 1954, the president of the Depart¬ 
ment of the Interior Federal Credit Union advised Clar- 
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once R. Rodgers, Federal Credit Union Examiner, that the 
credit union had practically taken corrective action with 
respect to all of the violations charged against it except 
as to its check cashing activity. See Exhibit IS. 

19. On November 4, 1954, after the filing of the com¬ 
plaint in this action, the president of the State Depart¬ 
ment Federal Credit Union advised the regional represent¬ 
ative of the Bureau by telegram that complete corrective 
action had been taken by the credit union except check 
cashing for a fee. See Exhibit 19. 

20. During the year 1953, the State Department Federal 
Credit Union cashed over 47,000 checks in an amount of 
$5,550,000 at a fee of 10 cents per check and received in¬ 
come from this source of $4,707, representing 4.23% of 
its total income for 1953. During the first seven months 
of 1954, this credit union cashed over 26,600 cheeks at a 
fee of 10 cents per check and received income from this 
source of $2,664, representing 3.63% of its total income for 
such period. 

21. During the year 1953, the Department of the In¬ 
terior Federal Credit Union received $4,991, or 16.15% of 
its total income for the year, from fees for cashing checks. 
During the first seven months of 1954, this credit union 
received $3,030, or 15% of its total income for such period, 
from fees for cashing checks. At the rate charged of 15 
cents per check, the number of checks cashed for a fee was 
about 20,000. 

22. During the year 1952, the Department of Labor Fed¬ 
eral Credit Union cashed over 22,800 checks at a fee of 
10 cents per check, and received income from this source of 
$2,287, representing 13.25% of its total income for such year. 
During the year 1953, this credit union cashed over 19,400 
checks at a fee of 10 cents per check, and received income 
from this source of $1,943 for such year. 

23. The growth of the Federal credit union program 
during the year 1953 is shown by the following statistics: 

Number of charters granted—825 as compared with 
692 in 1952. 
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Number in operation at the end of the year—6,578, 
as compared with 5,925 at the end of 1952, an increase 
of 11%. 

Membership—3.2 million, an increase of 402,181, or 
14.1% during the year. 

Average shares per member—$236, an increase of 
$27, or 12.9% during the year. 

Amount of loans granted during the year—$959.8 
million, an increase of $196 million, or 25.7% during 
the year. 

Average size of loan granted during the year—$388, 
as compared with an average of $351 during 1952. 

Gross income—$56.2 million, an increase of $15.7 
million, or 42.6% over 1952. 

Amount of dividends paid to members—$22.5 mil¬ 
lion in January* 1954, as compared with $16.5 million 
in January* 1953. 

24. At the time of the institution of this action there 
were over 7,000 Federal credit unions in operation, and of 
this number only three, including the State Department 
and Department of the Interior Federal Credit Unions, 
were known to be engaged in the business of cashing checks 
for a fee. 

(S.) J. Deane Gannon. 

Director, Bureau of 
Federal Credit Unions. 

Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 24 day of November, 
1954. 

(S.) John A. Murphy, 

Notary Public. 

My commission expires Nov. 14, 1958. (Seal). 
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EXHIBIT 1 

Copy 

Legal Opinion from Joseph A. Jordan, Legal Counsel, Farm 
Credit Administration, to C. R. Orchard, Director, Credit 
Union Section, Farm Credit Administration 

Leoal Division Memorandum April 12, 1935 

To: Mr. Orchard, 

From: Mr. Jordan, 

Subject: Attached letter of Mr. W. C. Bragg, Cashier 
of the First National Bank, Fayette, Alabama. 

The attached letter from Mr. W. C. Bragg, Cashier of 
the First National Bank, Fayette, Alabama, presents three 
questions involving the powers of the Federal Credit Union. 
The first question is: Can a Federal credit union cash a 
check drawn by a member or non-member on a bank in 
another city and charge exchange therefor? 

The powers of the Federal Credit Union are set forth 
in section 7 of the Federal Credit Union Act. In addition 
to the usual powers granted to corporations, the powers 
of the Federal Credit Union are limited to the following: 

1. To make loans to its members. 

2. To receive from its members payments on shares. 

3. To invest its funds in loans exclusively to members 
and in obligations of the United States or in se¬ 
curities fully guaranteed as to principal and interest 
bv the United States. 

4. To borrow’ money. 

5. To fine members for failure to meet promptly their 
obligations to the Federal Credit Union. 

6. To impress and enforce a lien upon the shares and 
dividends of any member. 

7. To exercise such incidental powers as shall be neces¬ 
sary or requisite to enable it to carry on effectively 
the business for w’hich it is incorporated. 

An enumeration of these powers indicates that no specific 
powder is granted to a Federal credit union to charge ex¬ 
change for the cashing of checks, wrhether drawn by a mem- 


ber or a non-member. The question then arises: May the 
incidental powers granted to Federal credit unions be con¬ 
strued as including the power to charge exchange for the 
cashing of checks? The incidental powers granted to Fed¬ 
eral credit unions are limited to those that are necessary 
or requisite to enable a Federal credit union to carry on 
effectively the business for which it is incorporated. The 
business for which a Federal credit union is incorporated 
is a savings and lending business. The cashing of checks 
may be permitted to the extent to which it is necessary 
for the purpose of accepting payments on shares or repay¬ 
ments on loans. The Federal Credit Union Act does not 
contemplate that a Federal credit union will operate a 
banking business. The cashing of checks on other banks 
and the charging of exchange for such service is a phase 
of banking operations. It is my opinion, therefore, that 
Federal credit unions are not given the power to engage in 
banking operations and may not charge exchange for cash¬ 
ing checks drawn bv a member or non-member on a bank 
located in another city. 

* • • « • 

EXHIBIT 2 

Copy 

Legal Opinion from Russell D. Miller. Legal Coun-el. Federal 
Deposit Insurance Corporation to Mr. Neil G. Greensides, 
Acting Chief, Division of Examination, Federal Deposit In¬ 
surance Corporation 

Legal Opinion No. 1131 

August 21, 1042 

Memorandum To —Mr. Xeil G. Greensides, Acting Chief, 
Division of Examination 

Re: Federal Credit Unions—Power to Cash Checks and 
Charge Service Fee— 

Reference is made to the letter dated August 14, 1942, 
from Supervising Examiner H. M. Stillman in which he 
requested a copy of the decision previously rendered on 
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the subject of check cashing fees that may be charged by 
a credit union. This question is covered in Legal Opinion 
No. 30. This Legal Opinion also covers the question in¬ 
volving the power of a Federal credit union to receive, as 
agent of a member or non-member of a credit union, a de¬ 
posit in cash or checks, to be forwarded to a bank for deposit, 
and the question as to the power of a Federal credit union 
to sell drafts on its bank to a credit union member or non¬ 
member, charging exchange therefor. 

We agree with the conclusions contained in Legal Opinion 
No. 30, on the first and third questions therein, to wit: that 
a Federal credit union does not have the power to cash 
checks except in cases where checks are tendered on ac¬ 
count of share payments or repayments on loans; that a 
Federal credit union may not charge a fee for the cashing 
of checks; and that a Federal credit union does not have the 
power to sell drafts on its bank to credit union members or 
non-members and charge exchange therefor. 

We do not agree with the conclusions contained in Legal 
Opinion No. 30 in regard to the second question contained 
therein, to wit: that there is nothing in the Federal Credit 
Union Act to prohibit a Federal credit union from acting 
as agent for a member in accepting members’ deposits for 
forwarding to a bank with the understanding that no lia¬ 
bility is to be incurred by the credit union in this regard. 
This question is closely connected and similar to the pend¬ 
ing questions involving the power of a Federal credit union 
to render various services to members which services are 
not incidental to or necessary to the purposes and functions 
of Federal credit unions, as described in the Federal Credit 
Union Act. Our decision on this question should be held 
in abeyance until a general policy has been formulated and 
adopted by the Corporation in regard to the authority of 
Federal credit unions in this respect. 

Russell D. Miller, 

Attorney 
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EXHIBIT 3 

Copy 

LEGAL OPINION NO. 1185 

Legal Opinion from Russell D. Miller, Legal Counsel, Federal 
Deposit Insurance Corporation, to J. E. Blomgren, Review 
Examiner, Federal Credit Union Section, Federal Deposit 
Insurance Corp. 

March 15, 1943 

Memorandum To: Mr. J. E. Blomgren, Review Examiner, 
Federal Credit Union Section 

Re: Westinghouse Radio Division Federal Credit Union 
Charter No. 45S2, Baltimore, Maryland—Power of Fed¬ 
eral Credit Union to Establish Check Cashing Service 
and Charge a Fee for Cashing Checks 

Reference is made to vour memorandum of Februarv 12, 
1943 in which you request our opinion as to whether it is 
within the power of a Federal credit union to provide its 
members with a check-cashing service and to charge a fee 
of 10c per check for such services. It is proposed by the 
credit union that it establish a branch office for the cashing 
of payroll checks, hire a bonded clerk to handle this busi¬ 
ness, and obtain short-term loans from a bank, ranging 
from $4,000 to $10,000 per day for this purpose. It appears 
that this check-cashing service will not be limited to members 
of the credit union but will also be furnished to other em¬ 
ployees of the company. 

As we stated in Legal Opinion No. 1131, it is our Opinion 
that a Federal union does not have the power to cash 
checks except in cases where checks are tendered on account 
of share payments or repayments on loans and that a 
Federal credit union may not charge a fee for the cashing 
of checks. These conclusions apply to the proposal made 
by the above credit union. The letter from the credit union 
clearly indicates that the check cashing service will not be 
limited to cases where checks are tendered on account of 
share payments or repayments on loans, and therefore, 
the Federal Credit Union Act prohibits the proposal out- 
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lined in the letter of its president, Mr. D. P. Cole dated 
January 19, 1943. 

(Signed) Russell D. Miller, 

Attorney 


EXHIBIT 4 


Copy 

OFFICE OF THE GENERAL COUNSEL 

February 5, 1953 

To: Mrs. Oveta Culp Hobby 

Administrator, 

From : Alanson W. Willcox 

General Counsel, 

Subject: Cashing of Checks by Federal Credit Unions. 

Mr. Miller told me that you wished a memorandum on 
this subject and on our relation to the Department of 
Justice. 

The Bureau of Federal Credit Unions has now decided, 
with the approval of the Commissioner for Social Security, 
to forbid credit unions (1) to cash checks for persons other 
than members or potential members, and (2) to charge a 
fee for the cashing of checks. It is our opinion that neither 
of the activities thus forbidden is authorized by the Federal 
Credit Union Act. In this view we are supported by the 
opinions rendered, before the Bureau was transferred to 
the Federal Security Agency, by the Solicitor’s Office of 
the Department of Agriculture in 1935 and by the General 
Counsel’s Office of the Federal Deposit Insurance Corpora¬ 
tion in 1942 and 1943. 













EXHIBIT 5 


Copy 

TREASURY DEPARTMENT 

Comptroller of the Currency 
Washington 25 

Rule No. 30 

Credit Unions in the District of Columbia; Cashing Checks. 

The corporate powers given District of Columbia Credit 
Unions which are enumerated in Section 507, Title 26 of 
the District of Columbia Code (1940) contain no authority 
to cash checks. Credit Unions are not equipped to go into 
the business of unrestricted cashing of checks for members 
or outsiders, and in view of the failure of the District of 
Columbia Credit Union Act to specifically grant the power 
of cashing checks for members, it is the position of this 
office that District of Columbia Credit Unions must confine 
the business of cashing checks to those cases in which a part 
of the proceeds of the checks are to be applied as payments 
for shares, or as payments on loans. 

EXHIBIT 8 

Copy 

FEDERAL SECURITY AGENCY 

Washington 25, D. C. 

February 19, 1953 

Dear Mr. Allen: 

Careful consideration has been given to the representa¬ 
tions of the District of Columbia Credit Union League 4 , con¬ 
tained in your letter of December 16, 1952, concerning the 
cashing of checks by Federal credit unions and the charg¬ 
ing of a fee for this service. 

We are aware that some Federal credit unions regard 
check cashing as a desirable service and usually can demon¬ 
strate that the fee charged merely offsets the additional ex¬ 
penses incidental to providing such service. 


A Federal credit union, as you know, is a corporation of 
limited powers. The powers specifically granted are set 
forth in section 7 of the Federal Credit Union Act, which 
also provides that Federal credit unions shall have power 
”To exercise such incidental powers as shall be necessary 
or requisite to enable it to carry on effectively the business 
for which it is incorporated.” Cashing checks presented 
by members in connection with payments on shares or loans 
is recognized as a normal part of the operation of a Federal 
credit union. Operating a check cashing business, however, 
is clearly beyond both the specific powers and incidental 
powers of a Federal credit union. The practice of charg¬ 
ing fees is evidence that check cashing has assumed the na¬ 
ture of a business activity. Furthermore, this practice in¬ 
troduces problems of accountability for fees collected, and 
as a potentially profitable venture may lead to confusion 
of objectives and neglect of the purposes for which Federal 
credit unions are chartered. 

The Bureau of Federal Credit Unions has made a careful 
study of this problem. Among its findings in a nation¬ 
wide survey is the fact that very few’ Federal credit unions 
have attempted to provide a check-cashing service for a 
fee. 

If the District of Columbia Credit Union League believes 
that Federal credit unions should have the power to engage 
in the business of cashing checks for a fee, it w’ould appear 
that the sponsorship of appropriate legislation for that 
purpose might be considered. 

Sincerely yours, 

(S.) Oveta Culp Hobby, 

Administrator. 

Mr. Julius W. Allen, Acting President District of Colum¬ 
bia Credit Union League Room 210, 740 11th Street, N. W., 
"Washington 1, D. C. 

cc: General Counsel, Mr. Mitchell. 
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EXHIBIT 16 

Copy 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 

Washington 25, D. C. 

Notice of Intention to Suspend Charter 

To the Board of Directors and Officers, State Department 

Federal Credit Union, Charter Number 435, Washington, 
D. C. 

You are hereby ordered to show cause on or before No¬ 
vember 5,1954, why the charter of your credit union should 
not be suspended for the following reasons: 

1. The Federal Credit Union has exceeded its powers as 
set forth in Section 7 of the Federal Credit Union Act by 
engaging in the business of cashing checks for a fee. The 
credit union has continued to carry on this activity despite 
instructions on Page 21 of the Federal Credit Union Hand¬ 
book issued in February 1953 and numerous requests for 
its discontinuance. 

2. The credit union has engaged in the business of cash¬ 
ing checks for persons outside its field of membership as 
defined in Section 5 of the credit union’s charter and Article 
II, section 1, of its bylaws. The board of directors and 
officers have refused to discontinue this activity which is 
beyond the credit union’s corporate powers. (Section 7 of 
the Federal Credit Union Act and Page 21 of the Federal 
Credit Union Handbook.) 

3. The supervisory committee has violated Section 11(e) 
of the Federal Credit Union Act and Article X, section 4, 
of the credit union’s bylaws by failing to verify all mem¬ 
bers’ accounts during the past 2 years. 

4. The credit union has violated Section 11(d) of the 
Federal Credit Union Act by making unsecured loans in 
excess of the $400 unsecured loan limit. 

5. The credit union has violated Section 7(5) of the Fed¬ 
eral Credit Union Act by making loans that extend beyond 
the 3-vear maturity time limit. 
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6. The credit union has violated the requirements set 
forth on Page 107 of the Manual of Accounting Procedure 
for Federal Credit Unions by not submitting statements of 
account to the Foreign Service employees at least once each 
3 months. 

Reasons why your charter should not be suspended may 
be sent to Mr. James T. Coats, Regional Representative, 
Bureau of Federal Credit Unions, Room 130, 50 Seventh 
Street, X. E., Atlanta 5, Georgia, together with a certified 
copy of a resolution adopted by the board of directors 
authorizing said letter. 

Complete corrective action must be taken on the viola¬ 
tions listed in items 1, 2, 4 and 5 on or before November 5, 
1954. On items 3 and 6 steps toward completing corrective 
action must be taken and satisfactory assurance that cor¬ 
rective action will soon be brought to completion must be 
given by this same date. If such action is not taken and 
assurance given bv November 5, 1954, vour charter mav be 
suspended under authority of Section 16(b) of the Federal 
Credit Union Act. 


Dated this 8th day of October, 1954. 

(S.) J. Deane Gannon, 

Director. 


EXHIBIT 17 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 

Washington 25. D. C. 


Notice of Intention to Suspend Charter 

To the Board of Directors and Officers, Department of 
the Interior Federal Credit Union, Charter Number 319, 
Washington, D. C. 

You are hereby ordered to show cause on or before No¬ 
vember 5, 1954, why the charter of your credit union should 
not be suspended for the following reasons: 

1. The Federal Credit Union lias exceeded its powers as 
set forth in Section 7 of the Federal Credit Union Act by 
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engaging in tlio business of cashing checks for a fee. The 
credit union has continued to carry on this activity despite 
instructions on Page 21 of the Federal Credit Union Hand¬ 
book issued in February 1953 and numerous requests for 
its discontinuance. 

2. The supervisory committee has violated Section 11(e) 
of the Federal Credit Union Act and Article X, section 4, 
of the credit union’s bylaws bv failing to verifv all mem- 
bers’ accounts during the past 2 years. 

3. The supervisory committee has violated Section 11(e) 
of the Federal Credit Union Act and Article X, section 3, 
of the credit union’s bylaws by failing to make an audit 
for the quarter ending March 31, 1954. 

4. The credit union has violated the requirements set 
forth on Page 15 of the Manual of Accounting Procedure 
for Federal Credit Unions by holding approximately 325 
members’ passbooks in the credit union office and filed with 
the members’ ledger cards. 

5. The credit union lias refused to charge to expense 
$1,520 of losses actually incurred by the redemption prior 
to maturity of United States Savings Bonds, Series “G.” 
Page 77 of the Manual of Accounting Procedure for Federal 
Credit Unions requires that when a loss arises from the 
redemption of securities it shall be charged to Expense Ac¬ 
count Xo. 206 “Losses on Sale of Bonds and Securities.” 

Reasons why your charter should not be suspended may 
be sent to Mr. James T. Coats, Regional Representative, 
Bureau of Federal Credit Unions, Room 130, 50 Seventh 
Street, X. E., Atlanta 5, Georgia, together with a certified 
copy of a resolution adopted by the board of directors au¬ 
thorizing said letter. 

Complete corrective action must be taken on the viola¬ 
tions listed in items 1 and 5 on or before November 5, 1954. 
On items 2, 3 and 4 steps toward completing corrective 
action must be taken and satisfactory assurance that cor¬ 
rective action will soon be brought to completion must be 
given by this same date. If such action is not taken and 
assurance given by Xovember 5, 1954, your charter may be 
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suspended under authority of Section 16(b) of the Federal 
Credit Union Act. 

Dated this 8th day of October, 1954. 

J. Deane Gannon, 

Director. 

INTERROGATORIES TO PLAINTIFF, DEPARTMENT OF 
LABOR FEDERAL CREDIT UNION 1 


* ♦ • * * 

4. State the schedule of fees charged for cashing checks. 

• # # * # 

12. State the total number of checks cashed for a fee 
by the Department of Labor Federal Credit Union during 
1953. 

* * • # ♦ 


15. State the source of the money used in connection 
with the activity of cashing checks for a fee. 

* * * ♦ # 

22. Itemize the expenses of the Department of Labor 
Federal Credit Union which were attributable to cashing 
checks for a fee for the year 1953. 

23. What were the total expenses of the Department of 
Labor Federal Credit Union for the year 1953? 

24. State the income to the Department of Labor Fed¬ 
eral Credit Union attributable to cashing checks for a 

fee for the vear 1953. 

* 

25. What was the total income, exclusive of that stated 
in Question 24, of the Department of Labor Federal Credit 
Union? 

26. Itemize the expenses of the Department of Labor 
Federal Credit Union which were attributable to its cash¬ 
ing checks for a fee during the first 11 months of 1954. 

1 As the Interrogatories submitted to the other plaintiffs were 
identical they will not be set forth here. 





2 i. What were the total expenses of the Department of 
Labor Federal Credit Union for the first 11 months of 
1954? 

28. State the income to the Department of Labor Fed¬ 
eral Credit Union from its check-cashing activities for the 
first 11 months of 1954. 

29. What was the total income, exclusive of that stated 
in Question 28, of the Department of Labor Federal Credit 
Union ? 

ANSWERS TO WRITTEN INTERROGATORIES 

Comes now the Department of Labor Federal Credit 
Union, one of the plaintiffs in the above-entitled cause of 
action and for answer to the Written Interrogatories filed 
herein bv the defendants savs as follows: the answers herein 
follow chronologically the order of the Interrogatories: 

• • # • • 

4. Ten cents per check. 

* • • • • 

12. 19,435. 

• # • • * 

15. Funds in our checking account and pay day 
loans from Second National Bank. 

* • • • • 

22. Bank service charge—$388.70; additional bond 
premium—$100.00; services of one employee—$260.00, 
bank interest—$732.00; indirect services, supplies and 
overhead estimated $350.00. 

23. $10,664.43. 

24. $1,943.50. 

25. $18,986.65 for full year. 

26. Bank service charge—$124.20; additional bond 
premium—$100.00; services of one employee for five 
months—$100.00, bank interest—$95.00; indirect serv¬ 
ices, supplies and overhead—$160.00. 

27. Expenses for year 1954—$14,180.31, 
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28. First five months—$621.00. Check cashing serv¬ 
ice suspended in May 1954. 

29. $25,102.59 for full year. 

ANSWERS TO WRITTEN INTERROGATORIES 

Comes now the Department of State Federal Credit 
Union, one of the plaintiffs in the above-entitled cause of 
action and for answer to the Written Interrogatories filed 
herein by the defendants says as follows; the answers herein 
follow chronologically the order of the Interrogatories: 


4. Ten (10) cents per check. 

#»###• 

12. 47,080. This figure is derived on basis of 
amount recorded as fees collected for check cashing 
divided by ten (10) cents. 


15. Borrowings from commercial banks and funds 
available in the State Department Federal Credit 
Union checking account with a commercial bank. 


22. Brinks, Inc. $1,040.00 

Bank charges . 198.00 

Bank Interest. 71.00 

Use of credit union cash (est.). 300.00 

Tellers . 1,120.00 

Bond (pro-rata share one third) 225.00 

Indirect services and overhead (est.) . 600.00 

Total Expenses $3,554.00 

23. $47,558.96. 

24. $4,707.82 receipts. 

25. $106,522.28. 

26. Brinks, Inc. $1,040.00 

Bank charges . 272.11 

Bank Interest . 389.58 


Bank charges 
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Use of credit union cash (est.). 225.00 

Guard Service . 292.40 

Tellers . 974.00 


Bond (pro-rata share one-third) . 225.00 

Indirect service and overhead (est.) . . 550.00 


Total Expenses $3,968.09 

27. $45,600.98. 

28. $4,237.70 receipts. 

29. $105,081.22. 

ANSWERS TO WRITTEN INTERROGATORIES 

Conies now the Department of the Interior Federal Credit 
Union, one of the Plaintiffs in the above-entitled cause of 
action and for answer to the interrogatories filed herein by 
the Defendant says as follows; the answers herein follow 
chronologically the order of the interrogatories: 


4. Schedule of fees is 15 cents per check with the 
exception of checks of National Park Police which are 
cashed gratuitously. 


12. Approximately 33,000. This figure is derived by 
projecting for a twelve-month period records main¬ 
tained during the latter part of the year following 
recommendation of the Auditor for obtaining informa¬ 
tion for more specific accounting for such checks. 


15. Both cash and borrowed money have been utilized 
in connection with check cashing. 

<fr # # • * 

22. Expenses attributable to cashing checks for 
1953: Bank charges, exchange fees and non-par 
checks, 75% of total charges of $642.99 .... $482.24 
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Teller’s position . 2,830.00 

Special teller position, 26 pay days @ $12 . . 312.00 

Tape runners (50% of $194.50) . 97.25 

Social Security Taxes . 13.70 

Use of Credit Union cash . 1,150.00 


Total. $ 4,885.19 

23. Total expenses for 1953 . $12,580.52 

24. Income attributable to check cashing 

for 1953, approximate. 4,890.29 

25. Total income for 1953 exclusive of check 

cashing, approximate . $26,009.24 

26. Expenses attributable to cashing checks 

for 1954 (12 months) : 

Bank charges, exchange fees, and non¬ 
par checks, 75% of total charges of 

$657.38 . $493.04 

Teller’s position . 2,945.00 

Special teller, 26 pay days @ $12. 312.00 

Tape runners (50% of $159.01). 79.50 

Social Security Taxes. 65.14 

Interest on borrowed money, 3% on 

$35,000 .'. 132.43 

Use of Credit Union cash. 700.00 


Total . $4,727.11 

27. Total expenses for 1954 (12 months). . $16,611.S5 

28. Income from check cashing for 1954 

(12 months) . $5,073.62 

29. Total income for 1954 (12 months) 

exclusive of check cashing. $31,S99.72 
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UNITED STATES COURT OF APPEALS 
FOR r IHE DISTRICT OF COLU>E3IA CIRCUIT 
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In The 

Huitrti States (Court of Appeals 

For the District of Columbia Circuit 


No. 12,713 

State Department Federal Credit Union, 

and 

Department of the Interior Federal Credit Union, 

and 

Department of Labor Federal Credit Union, 

Appellants, 

vs. 

Marion B. Folsom, Secretary, Department of 
Health, Education, and Welfare, 
and 

J. Deane Gannon, Director, Bureau of Federal 

Credit Unions, 

Appellees . 


Appeal from Order of United States District Court 
for the District of Columbia 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of amicus curiae, the questions are: 

I. Accepting the assertions of the complaint as true, 
in a light most favorable to appellants, do the facts stated 
constitute a charge that appellees acted in excess of the 
scope of their administrative authority in ordering the 
suspension of appellants’ charters for refusal to cease the 
practice of cashing checks for non-members who are within 
the field of credit union membership and charging a nomi¬ 
nal cost recoupment fee for cashing checks? 

II. Where the Board of Directors of a Federal credit 
union determines that the cashing of checks for persons 
within the field of membership and the charging of a 
nominal fee to recoup the cost of such service is neces¬ 
sary or requisite as an incidental activity to enable the 
credit union to carry on effectively the business for which 
it is incorporated, should such activity be determined by 
the Director of the Bureau of Federal Credit Unions, or 
by this court, under existing law, to constitute a proper 
basis for the suspension of the corporate charter of such 
Federal credit union? 

The amicus curiae respectfully submits that Question I 
should be answered in the affirmative and Question II in 
the negative. 
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STATEMENT OF THE CASE 

In the status of amicus curiae, it is understood that 
as a friend of the court leave to present arguments upon 
evidence presented by the parties implies abstention from 
going into contentious evidence. Cyclopedia of Federal 
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Procedure (3rd Ed.) Sec. 1.71. Any particularized com¬ 
ments as to any disputation between the parties as to 
the facts will, therefore, be left to the parties. Such com¬ 
ment will be limited to a single point relative to Appel¬ 
lees’ contentions below. 

In the court below. Appellees placed some emphasis on 
the purported fact that only three Federal credit unions 
out of 7,000 engaged in the activity of charging a nominal 
fee for cashing checks. It does not appear, from the 
standpoint of probative value, that such purported fact 
is sufficiently supported. The supporting affidavit of Mr. 
J. Deane Gannon, Director of the Bureau of Federal 
Credit Unions states: 

“24. At the time of the institution of this action 
there were over 7,000 Federal credit unions in opera¬ 
tion, and of this number only three, including the 
State Department and Department of the Interior 
federal credit unions, were known to be engaged in 
the business of cashing checks for a fee.” (Emphasis 
supplied). 

We are not advised as to whether this comment is based 
upon a questionnaire, survey, or an investigation of any 
sort. It is quite obviously possible that under the state¬ 
ment made there is no knowledge whatsoever as to the 
practices of the other credit unions in this respect. 

In any event, for reasons more particularly set forth 
hereinafter, the particular number of credit unions en¬ 
gaged in the activity does not appear to be determinative 
of the issue of statutory construction as to the authority 
of the Board of Directors of a Federal credit union to 
authorize the practice. 

Supplementary to the statement of the issues in this 
case, it is thought important to point out certain proposi¬ 
tions which should be eliminated from consideration as 
not being in issue. It is understood that it is undisputed 
that: 
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1. The appellants do not contend that Federal credit 
unions have either express or implied authority to engage 
in the “business” of cashing checks as the term “busi¬ 
ness ” is ordinarily understood, that is, the engagement 
in a commercial activity for profit. The prayer of the 
complaint in this cause is precise in asking for a declara¬ 
tion as to the implied authority of Federal credit unions 
“to engage in check cashing and to charge a nominal fee 
therefor as a means to recoup the costs involved in pro¬ 
viding the check cashing service.” (Emphasis supplied). 

2. The appellees do not contend that Federal credit 
unions are without power to cash checks. In fact at page 
21 of the latest edition of the Federal Credit Union Hand¬ 
book, appearing as Exhibit 6 to the affidavit of the ap¬ 
pellee J. Deane Gannon filed herein, it is expressly stated: 
“Cashing checks presented by members in connection 
with payments on shares or loans is recognized as a nor¬ 
mal part of the operation of a Federal credit union.” In 
a case to be hereinafter discussed, it has been expressly 
held that a Federal credit union has power “by clear 
implication” to cash checks and endorse and deposit the 
same. King Edward Employees Federal Credit Union v. 
Travelers Indemnity Co., 206 F.2d 726 (C.C.A., 5th Cir. 
1953). 

It appears to be the position of the defendants that 
there are no circumstances under which a fee of any kind 
may be charged by a Federal credit union for cashing 
checks, even though the fee is a nominal one designed 
to recoup the costs involved in such activity. 

The questions presented on the merits are, therefore, 
not whether a Federal credit union has power to cash 
checks nor whether a Federal credit union may engage in 
cashing checks for a profit, but rather, whether a nomi¬ 
nal fee for recoupment of costs incidental to the check 
cashing may be charged, and whether checks may be 
cashed for non-members of the credit union. 
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STATEMENT OF INTEREST OF AMICUS CURIAE 

This brief of amicus curiae is respectfully filed pursu¬ 
ant to written consent of all parties to the case, in ac¬ 
cordance with Rule 18(i) of this court, which said consent 
is on file in the office of the clerk of this court. 

The amicus curiae, Credit Union National Association, 
Inc., is a non-profit corporation organized under the mem¬ 
bership corporation laws of the State of New York, acting 
as a service organization dedicated to protection and ad¬ 
vancement of the interests of credit unions. There are 
7,586 Federal credit union charters outstanding in the 
United States, according to the most recent figures made 
available, and approximately 6,750 of such credit unions 
are affiliated with the amicus, either directly as members 
or through membership in credit union leagues which 
are members of amicus. 

Since the organization and operation of credit unions 
is now authorized by Federal law and the laws of forty- 
four states, the interpretation by the courts of such laws 
is of vital interest to the amicus. This is particularly true 
in the case of the Federal Credit Union Act, since approxi¬ 
mately one-half of all the credit unions in the United 
States are organized under such Act. 

This cause involves the subject of check cashing by 
Federal credit unions on a limited cost-recoupment basis, 
which is a matter of interest to a number of Federal 
credit unions. Also involved in this case is a matter of 
extreme interest to all Federal credit unions. The instant 
cause may be considered to present for determination the 
extremely significant question of how the express and 
implied powers of a Federal credit union are to be con¬ 
strued. Amicus is concerned by the challenge of the ap¬ 
pellees to the statutory powers granted to Federal credit 
unions by the Federal Credit Union Act. It believes that 
the action of appellees challenged in this case is illegal 
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and arbitrary and beyond the scope of permissive regula¬ 
tion. It is submitted that this action is an usurpation of 
the statutory grant under the Federal Credit Union Act 
to Federal credit unions to manage and control their 
business affairs. It is an invasion of the power granted 
by statute to Federal credit unions. If the order of the 
court below is permitted to stand, the “administration” 
of the Federal Credit Union Act by the appellees will have 
been extended to include regulation of matters which 
Congress has delegated to the credit unions themselves. 

STATUTES INVOLVED 

Act of June 26, 1934, c. 750, 48 Stat. 1218, U.S.C.A., Title 
12, Section 1757, Section 1761. 

“§ 1757. Powers 

“A Federal credit union shall have succession in its 
corporate name during its existence and shall have 
power— 

“(1) To make contracts. • • # . 

“(12) To exercise such incidental powers as shall be 
necessary or requisite to enable it to carry on effec¬ 
tively the business for which it is incorporated.” 

“§ 1761. Management—Generally 

“(a) The business affairs of a Federal credit union 
shall be managed by a board of not less than five 
directors, a credit committee of not less than three 
members, and a supervisory committee of three mem¬ 
bers • • •. 

“(c) The board of directors shall meet at least once 
a month and shall have the general direction and con¬ 
trol of the affairs of the corporation.” 

SUMMARY OF ARGUMENT 

I. The assertions of the complaint are accepted as true 
for the pupose of determining the initial jurisdictional 
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question. If the complaint, viewed most favorably to the 
plaintiff, sets forth a charge that appellees acted in ex¬ 
cess of administrative authority, in rendering the order 
in dispute, appellants are entitled to judicial review of 
their claim on the merits. This is true because if such 
charge is established, the officer making the decision is 
considered to have acted as an individual, ultra vires 
his official capacity, and not for the sovereign. The United 
States is not a necessary party in such event, and the 
rule of sovereign immunity has no application to the case. 

The complaint charges that the Federal Credit Union 
Act authorizes Federal credit unions, as a matter of 
managerial policy and discretion, to charge a nominal 
fee for cashing checks in order to recoup the cost of such 
service and to cash checks for non-members; that appel¬ 
lants relied upon this grant of authority in instituting 
the disputed practices; that in view of this authorization 
by Congress to Federal credit unions, the appellees’ ac¬ 
tion, prohibiting such practices, was arbitrary, capricious 
and illegal. The complaint clearly charges that appellees 
have transcended the bounds of administrative authority 
in prohibiting practices which the Federal Credit Union 
Act grants, as a matter of discretionary authority, di¬ 
rectly to management of a Federal credit union. 

II. A. Section 11 of the Federal Credit Union Act 
contains a sweeping grant of power to the Board of Di¬ 
rectors to undertake the management and “general direc¬ 
tion and control of the affairs of a Federal credit union.” 
This power of the Board of Directors is absolute in 
absence of breach of trust. Regulation must not encroach 
upon the domain of management, since this would consti¬ 
tute a taking of property without due process of law. The 
initial decision of 'whether to engage in the disputed check 
cashing activities w T as one for the Board of Directors of 
appellants, under the grant of managerial authority. The 
exercise of this authority should not provide a basis for 
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charter forfeiture unless the acts involved are clearly 
and completely illegal. 

B. Administrative determinations must have a basis 
in law. The check cashing practices adopted by appellants 
are clearly within the powers of Federal credit unions. 
The prohibitory order of appellees has no foundation in 
law, and, irrespective of the extent of administrative 
power, should be overruled. 

C. The rule that the powers of a banking and trust 
corporation are more strictly applied than to other cor¬ 
porations, is not applicable to Federal credit unions since 
the reason for the somewhat narrower rule is absent, that 
is, that those who provide funds do not have a voice in 
management. 

D. It is admitted that Federal credit unions have au¬ 
thority to cash checks and this authority has been sus¬ 
tained on appeal to the Circuit Court of Appeals, Fifth 
Circuit. There is no reason in policy or logic, nor any 
basis in law, why such authorized activity must be carried 
on at a loss. Appellants do not contend for the authority 
to carry on this activity for profit, but merely to recoup 
expense. 

Federal credit unions are organized to promote thrift 
among their members and to create a source of credit 
for provident or productive purposes. The Federal Credit 
Union Act grants the power to Federal credit unions to 
exercise such incidental powers as shall be necessary or 
requisite to enable them to carry on effectively the busi¬ 
ness for which they are incorporated. Federal credit 
unions are primarily dependent upon their members for 
funds to make loans to other members. Any reasonable 
convenience to members to encourage purchase of shares 
should be allowed. It is a convenient and frequent prac¬ 
tice of members when cashing checks to purchase shares, 
thus forming an important and practical basis for ob- 
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taining funds. Check cashing is also an important and 
convenient method of contact by the credit unions with 
non-members within the field of membership, thereby 
forming a convenient method of soliciting membership. 
Therefore, when authorized by the Board of Directors, 
the cashing of checks for persons who are members of 
the credit union, or within the field of membership, is a 
proper exercise of an incidental power which is necessary 
or requisite to enable the credit union to carry on effec¬ 
tively the business for which it was organized. The doc¬ 
trine of implied powers of corporations clearly sustains 
a practice where it is so patently beneficial to the cor¬ 
poration. 

ARGUMENT 

I. 

The Complaint Alleges Facts Sufficient To Confer Juris¬ 
diction On the Court To Resolve The Instant Action 
On The Merits. 

The issue presented has been before this court on at 
least two recent occasions. West Coast Exploration Co. v. 
McKay , 93 U.S.App.D.C. 307; 213 F.2d 582 (1954); Cert, 
denied, 74 S.Ct. 850; State of Arizona v. Hobby, 221 F.2d 
498 (U.S.App.D.C., 1954). This court thoroughly reviewed 
and analyzed the applicable law in the McKay case and 
further extensive briefing appears unwarranted. How¬ 
ever, by reason of the contentions advanced in the court 
below, and because of the significance of this issue, it ap¬ 
pears appropriate to submit a short statement. 

The rule is unquestionably established that the determi¬ 
nation of an administrative agency, where such determina¬ 
tion is final and affects individual rights, is subject to 
judicial review, and the District Court has authority to 
enjoin action beyond the limits of the statutory grant of 
administrative authority. Stark v. Wickard, 321 TJ.S. 288; 
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88 L.ed. 733 (1944); Agnew v. Board of Governors of 
Federal Reserve System, 80 App.D.C. 377, 153 F.2d 785 
(1945), affirmed on this issue in Board of Governors v. j 
Agnew, 329 U.S. 441; 91 L.ed. 408 (1947); Larson v. Bo- ! 
mestic and Foreign Commerce Corporation, 327 U.S. 682; ! 
93 L.ed. 1628 (1949). An action for declaratory judgment, j 
together with enforcing injunction, is the proper device j 
to test the scope of authority of an administrative agency. 
United States Lines Co. v. Shaughnessy, 195 F.2d 385 
(C.C.A., 2nd Cir. 1952). 

i 

The essential jurisdictional question is whether the j 
United States is a necessary party to this action. If the i' 
United States is a necessary party, the action is an un- j 
consented suit whereby the rule of sovereign immunity j 
is invoked. If the United States is not a necessary party, | 
a review of the merits is required. 

It is clear under the foregoing authority that if the 
Director of the Bureau of Federal Credit Unions exceeded I 
his statutory administrative power, appellants are entitled 
to judgment declaring their rights with respect to the i 
merits as prayed for in the complaint. If such is the case, j 
the actions of the Director are considered individual and j 
not sovereign actions and the United States is not a j 
necessary party. Larson v. Domestic and Foreign Com- j 
merce Corporation, supra; West Coast Exploration Co. v. j 
McKay, supra. 

A decision of the jurisdictional question requires a j 
consideration of the action on its merits, for the essential j 
issue for determination in both instances is whether the j 
administrative agency transcended the bounds of admin- j 
istrative authority in the action taken. This problem was j 
solved in the McKay case, supra, where it was held that j 
the initial problem of jurisdiction is to be worked out as i 
a preliminary matter by accepting the assertions of the 
complaint at face value in a light most favorable to the 
plaintiff. The assertions of the complaint are accepted as j 
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true for the purpose of determining the initial question 
of jurisdiction. West Coast Exploration Co. v. McKay, 
supra. Thus, the single issue presented, is whether the 
complaint, on the face of it, alleges that the appellees’ 
acted in excess of their administrative authority in order¬ 
ing the suspension of the appellants’ charters for refusal 
to cease the practice of charging a nominal fee for cash¬ 
ing checks. 

The complaint asserts in paragraph 12 that: 

“• • • the cashing of checks for a nominal fee to 
recoup the cost of providing such service is within 
the statutory scope of authority conferred on Fed¬ 
eral Credit Unions by the Federal Credit Union Act 

• • • if 

This allegation expressly avers that Federal credit unions 
have authority to charge a nominal fee for cashing checks 
bv virtue of direct authorization from Congress in the 

■V 

Federal Credit Union Act. 

Paragraph 12 of the complaint, continuing, alleges: 

“* • • that the Secretary of the Department of 
Health, Education and Welfare and the Director of 
the Bureau of Federal Credit Unions acted illegally, 
arbitrarily, and capriciously in issuing the order to 
show cause why the Charters of these Credit Unions 
should not be suspended, # * V’ 

With this additional averment, the complaint clearly con¬ 
stitutes an entire charge that since the appellants were 
directly authorized in the Federal Credit Union Act to 
charge a nominal fee for cashing checks, the appellees 
acted illegally, arbitrarily and capriciously in directing 
the suspension of charters. 

Paragraph 13 of the complaint alleges that: 

“The sharp differences of view regarding the statu¬ 
tory scope of authority conferred upon the Federal 
Credit Unions, by the Federal Credit Union Act, 
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• • •, presents a genuine controversy regarding sub¬ 
stantial issues of law requiring judicial interpretation 
by the appropriate Courts of the United States.’’ 

It seems appropriate to note that the latter paragraph 
does not state, as contended in the court below, that the 
action of appellees was merely an erroneous interpreta¬ 
tion of the Act, or that the “differences of view” relate 
to a matter subject to interpretation by appellees. This 
paragraph specifically states that the differences in view 
relate to the “statutory scope of authority conferred 
upon the Federal Credit Unions” by the Federal Credit 
Union Act. 

In view of the clear allegations of the complaint, it 
does not seem necessary to refer to the Federal Rule of 
Civil Procedure that: 

“All pleadings shall be so construed as to do sub¬ 
stantial justice.” Federal Rules of Civil Procedure, 
Rule 8 (f), Title 28 U.S.C.A. 

The obvious purpose of this action, as carefully ex¬ 
pressed and averred in the complaint, is to determine 
whether appellees acted within the scope of their authority 
in rendering the notice to suspend the charters for fail¬ 
ure of appellants to cease the activity prohibited. If 
Congress has included with the express or implied powers 
of a Federal credit union the authority to charge a 
nominal fee for the cashing of checks, along with the 
uncontested authority to cash checks, then the Board of 
Directors of appellants in their managerial discretion 
properly directed such a charge. In that event, appellees 
acted outside of their authority in prohibiting the prac¬ 
tice, and the action constituted an illegal, arbitrary and 
invalid interference with management. 

The instant complaint is easily distinguishable from 
that in the case of Arizona v. Hobby, 221 F.2d 498 (U.S. 
Ct. App., D.C. Cir., 1954) in which this court held the 
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complaint insufficient to establish jurisdiction on the 
ground that the United States was a necessary party. 
The complaint was held defective specifically because the 
“naked allegation” that action of the administrative 
agency was “arbitrary, capricious, and abuse of discre¬ 
tion, contrary to law' and in excess of statutory authority” 
was not effective since the statutory limitation relied 
upon was not set forth as required in the Larson case, 
supra. As heretofore noted, the complaint herein asserts 
that the action of the appellees in ordering appellants ’ 
charters suspended was illegal, arbitrary and capricious, 
thereby satisfying the one requirement. In addition, the 
instant complaint sets forth the specific statutory provi¬ 
sion relied upon which limits the administrative author¬ 
ity of the appellees. Paragraph 3 of the complaint ex¬ 
pressly avers that the Federal Credit Union Act confers 
authority upon a Federal credit union to do certain 
enumerated things, including the power to “exercise such 
incidental powers as shall be necessary to enable it to 
carry on effectively the business for which it is incor¬ 
porated.” Paragraph 4 of the complaint specifically al¬ 
leges that appellants “relied upon” the above quoted au¬ 
thority granted to Federal credit unions in instituting the 
practice of cashing checks. The following citation appears 
in the complaint: “Title 12, Section 1757(12) and 1767 
U.S.C.A.” Paragraph 12 asserts that charging a nominal 
fee to recoup the cost of check cashing is -within the statu¬ 
tory scope of authority conferred upon Federal credit 
unions. Paragraph 13 repeats the citation of Section 
1757(12) (12 U.S.C.A.) asserting that the controversy 
involved is the scope of statutory authority conferred 
by this section upon Federal credit unions. 

The assertions above mentioned seem unquestionably 
clear in setting forth the statutory limitation of author¬ 
ity of appellees upon which appellants rely in this case. 
In brief, the allegations are that Congress has by the 
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Federal Credit Union Act directly delegated authority to 
Federal credit unions to engage in the activity prohibited 
by appellees. Appellees’ action was illegal, arbitrary and 
capricious because it was an invasion of this direct dele¬ 
gation. The complaint is clearly sufficient to establish 
jurisdiction. 

Cases involving the specific delegation by Congress to 
an administrative agency of authority to render the spe¬ 
cific decision in dispute have no application here. This is 
not a case, as contended by appellees below, in which the 
official action, even though erroneous, is incontestable on 
the ground that the administrator has been delegated 
authority to render the decision. Arizona v. Hobby, supra, 
is an example. There can be no contention in the present 
matter that Congress has specifically delegated to appel¬ 
lees authority to make the determination in dispute. On 
the contrary, appellees’ authority is provided in Sec. 16 
of the Federal Credit Union Act (Act of June 26, 1934, 
c. 750, 48 Stats. 1221, U.S.C.A., Title 12, Sec. 1766) which 
provides in Subsection (a) as follows: 

“(a) The Federal Deposit Insurance Corporation 
[functions were transferred to Bureau of Federal 
Credit Unions] may prescribe rules and regulations 
for the administration of this chapter (including but 
not by way of limitation, the merger, consolidation, 
and/or dissolution of corporations organized under 
this chapter).” 

The “administration” of the Federal Credit Union Act 
does not include the power to prohibit activities which 
Congress has either expressly or impliedly granted to the 
credit unions directly. 

The Director of the Bureau of Federal Credit Unions 
is given authority under Section 1766(b) to suspend or 
revoke the charter of any Federal credit union: 

“* * * upon his finding that the organization is bank¬ 
rupt or insolvent or has violated any provisions of 
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its charter, its bylaws, or of this chapter, or of any 
regulations issued thereunder.” 

The complaint alleges that no “regulation” has ever been 
issued by the Director with respect to the subject matter 
of cashing checks or charging a nominal fee therefor. 
That allegation is not challenged on this appeal. There¬ 
fore, the only grounds upon which appellees can base 
suspension of appellants’ charters are for violation of 
its charter, its bylaws, or of the Federal Credit Union 
Act. Appellees have not contended that there has been a 
violation of the charter or bylaws of appellant credit 
unions. The remaining ground, violation of the Credit 
Union Act, upon which appellees have relied, is carefully 
and expressly alleged in the complaint to be unfounded, 
and action taken on the strength of it averred to be il¬ 
legal, arbitrary and capricious. Unquestionably, the com¬ 
plaint confers jurisdiction on the court under the clear 
authority heretofore cited. 

Not only must the determinations of an administrative 
agency be within the limits of statutory authority to 
regulate, but such determinations must have a basis in 
law. Social Security Board v. Nierotko, 327 U.S. 358; 
90 L.ed. 718 (1945). If there is no basis in law for the 
action of appellees, a matter to be hereinafter discussed 
in detail, then it is clear under the authorities that the 
action taken to suspend the appellants’ charters was out¬ 
side of the granted delegation of regulatory power. The 
complaint, as heretofore noted, plainly asserts this charge. 

Further, the Administrative Procedure Act (Act of 
June 11, 1946, c. 324, Sec. 10, 60 Stat. 243, U.S.C.A., Title 
5, Sec. 1009), plainly recognizes the instant right of ac¬ 
tion. The matter is not within any exception stated in 
Section 1009 of this Act, and appellants are entitled to 
judicial review as outlined in that legislation. 

The Declaratory Judgment Act (Act of June 25, 1948, c. 
646, 62 Stat. 964, U.S.C.A. Title 28, Sec. 2201), grants 
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an additional remedy in cases where jurisdiction already 
exists in the court. Brownell v. Ketcham Wire & Mfg. Co., 
211 F.2d 121 (C.C.A., 9th Cir. 1954). 

It is submitted that the court below erred in dismissing j 
the complaint on the ground that the facts stated therein 
showed the action to be one barred by sovereign immunity, j 
In view of the clear precedent, the instant case presents i 
a claim for determination on the merits. 

i 

i 

I 

n. 

| 

The Federal Credit Union Act By Necessary Implication 
Confers Statutory Authority Upon Federal Credit 
Unions To Engage In Check Cashing And To Charge 
A Nominal Fee Therefor As A Means To Recoup The 
Costs Involved, And, Therefore, The Bureau Of Fed- ! 
eral Credit Unions Has No Authority To Prohibit j 
Such Practice. 

a. i 

i 

Congress Has Delegated to the Board of Directors 
of Federal Credit Unions the Direction and Control 
of the Business Affairs. 

Sec. 11 of the Federal Credit Union Act, relating to 
“ Management ”, has been heretofore set forth in this: 
brief under “Statutes Involved.” Act of June 26, 1934,j 
c. 750, 48 Stat. 1219, U.S.C.A., Title 12, Sec. 1761. This; 
section is a delegation by Congress of the power and 
authority to undertake the management and “general di-i 
rection and control of the affairs” of a Federal credit 
union to the Board of Directors thereof. It is a sweeping 
grant of power and authority. Monthly meetings arej 
required, indicating that this direction and control is ini 
tended to be a close, continuous and extensive process. ! 

The provisions of Section 11 of the Federal Credii 
Union Act relating to the managerial functions of the 


I 
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Board of Directors are not unique. 2 Fletcher, Cyclopedia 
Corporations (Perm. Ed.), Sec. 505, page 545-546 (1954 
Bevised Volume), states: 

‘ ‘The majority of the corporation acts now provide 
that the business and affairs of a corporation shall 
be managed by the board of directors * * V’ 

It is a familiar rule as stated in Fletcher at page 551 
of the above section that: 

“The power and authority in the directors to man¬ 
age and conduct the affairs of the corporation are 
absolute so long as they act in accordance with their 
best judgment, and, in the absence of a dishonest 
purpose, or of fraud, bad faith, or negligence so gross 
as to amount to a breach of trust, their discretion 
will not be reviewed by the court in an action attack¬ 
ing their conduct * * 

At page 554 of the same text, it is stated: 

“ ‘All powers,’ said the Court of Appeals of New 
York, ‘directly conferred by statute, or impliedly 
granted, of necessity, must be exercised by the di¬ 
rectors who are constituted by the law as the agency 
for the doing of corporate acts. The expression of 
the corporate will and the performance of corporate 
functions, in the management of a corporation, may 
originate with its directors when the law or the by¬ 
laws have not expressly restricted their authority and 
made their action rest for its validity upon the con¬ 
currence of the stockholders, by previous action or 
subsequent ratification. Within the chartered author¬ 
ity they have the fullest power to regulate the con¬ 
cerns of the corporation, according to their best judg¬ 
ment, * * # . 

“These general rules apply equally to banking cor¬ 
porations. ‘A bank speaks only through its board of 
directors # * V ” 

By virtue of Section 11 of the Federal Credit Union 
Act, a Federal credit union speaks through its Board of 
Directors. The board powers are original, derivative 
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only in the sense of being delegated from Congress in the 
basic Act. Stated simply, the board of directors has broad 
discretion in directing and controlling the management 
and policy of the credit union. This Congressionally- 
authorized discretion should not be lightly regarded by 
the administrative authority or by the courts. Certainly 
the exercise of this discretion should not provide a basis 
for charter forfeiture unless the acts involved are so 
clearly and completely illegal as to leave no possible 
basis for any other interpretation. 


As has been well noted by Fletcher: 

i 

“One limitation upon the power to regulate, even j 
in case of a public utility, is that such regulations I 
must not encroach upon the domain of management, ] 
since deprivation of the power of management con- ! 
stitutes a taking of property without due process of ] 
law. The right of management cannot be interfered 
with * * *. Regulation, it has been well said, ‘must j 
not be so far extended as to constitute management 
or operation. ’ ” 14 Fletcher, Cyclopedia Corporations j 
(Perm. Ed.), Sec. 6668, page 11, “Regulation dis- j 
tinguished from interference with management’’ (1945 i 
Rev. Vol.) j 

i 

Somewhat comparably, in the case of State of Missouri \ 
Ex. Rel. Southwestern Bell Telephone Company v. Public j 
Service Commission of Missouri, 262 U.S. 276, 289; 67! 
L.ed. 981, 985 (1922), it was said: 

“ ‘The commission is not the financial manager of 
the corporation, and it is not empowered to substitute' 
its judgment for that of the directors of the corpora-! 
tion; nor can it ignore items charged by the utility j 
as operating expenses unless there is an abuse of 
discretion in that regard by the corporate officers/ ” 
Accord: Interstate Commerce Commission v. Chicago j 
Great Western Railway Company, 209 U.S. 108, 119;! 
52 L.ed. 705 (1907). 

Admittedly, the boards of directors of the plaintiffs 
acted properly and within the scope of their managerial 
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authority in directing the practice of cashing checks, at 
least as to persons -within the field of membership. There 
is no dispute in this case about the propriety or legality 
of adopting such a policy. It is difficult to understand 
why the direction of an additional policy of charging a 
nominal cost-recoupment fee for this practice is not also 
within the realm of managerial discretionary authority. 

The contention of appellees below was that the initial de¬ 
cision as to whether the appellants could engage in the 
activity of check cashing for a nominal fee was delegated 
to the Director of the Bureau of Federal Credit Unions. 
It was said, therefore, that unless the interpretation of 
the Director was clearly wrong, the complaint must be 
dismissed. Cited in support of this proposition were the 
cases of Kentucky v. Hobby, 93 App. D.C. 259, 209 F.2d 
300 (1954); and Indiana v. Ewing, 99 F. Supp. 734 (D.C. 
D.C., 1951). Both of the cited cases involved situations 
where the particular federal act involved delegated spe¬ 
cifically to the particular administrative agency the au¬ 
thority to render the very decision in dispute. For in¬ 
stance, in the Indiana case the initial decision as to 
whether or not there was compliance with the require¬ 
ments of the Social Security Act for purposes of quali¬ 
fication of a State plan for assistance, was expressly 
delegated by Congress to the administrator of the act. 
Under such circumstances, the court held that the particu¬ 
lar decision should not be set aside unless clearly wrong 
and arbitrary. 

Such is not the situation here. As heretofore pointed 
out, the decision of the Boards of Directors of the appel¬ 
lants in adopting the activity of charging a nominal fee 
for check cashing, was delegated through general manage¬ 
ment authority by the Federal Credit Union Act to the 
Boards. The Bureau of Federal Credit Unions is not by 
the Federal Credit Union Act authorized to make this 
decision. 
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It is respectfully submitted that the action of the di- j 
rectors in the instant matter should be affirmed unless the 
action taken was clearly outside the scope of managerial 
control, for otherwise, to usurp the managerial discretion- j 
ary function is a denial of due process of law and is out- j 
side of the scope of authority delegated to the administra- j 
tive agency charged merely with “administration” of the 
federal act. 

B. | 

Administrative Decisions Must Have a Basis in 
Law and Must Be Within the Granted Authority. 

i 

The determination of an administrative agency must j 
be within the limits of statutory power and “must have j 
a basis in law.” Social Security Board v. Nierotho, 327 
U.S. 358, 369; 90 L.ed. 718, 727 (1945). The United States 
Supreme Court held that the decision of the Social Se¬ 
curity Board in refusing to credit the Old Age and Sur- ! 
vivors Insurance Account of the complainant with “back 
pay” awarded under the National Labor Relations Act on I 
the ground that such pay did not constitute “wages” was 
not only erroneous, but was an interpretation without 
foundation in the law. Therefore, even though the Social! 
Security Board had authority to make such a decision, 
the court determined that the decision was outside of the i 
limits of statutory authority. 

The court emphasized that it is a judicial function to; 
finally decide the limits of the statutory power of an 
administrative agency and concluded at page 369 (U.SJ 
Report): 

“We conclude, however, that the Board’s interpret 
tation of this statute to exclude back pay goes beyond 
the boundaries of administrative routine and the! 
statutory limits. This is a ruling wdiich excludes 
from the ambit of the Social Security Act payments 
which we think were included by Congress. It i3 
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beyond the permissible limits of administrative in¬ 
terpretation/ ’ 

Similarly, in the instant matter it is “beyond the per¬ 
missible limits of administrative interpretation’’ for the 
appellees to overrule the decision of the Board of Di¬ 
rectors of a Federal credit union where such decision 
relates to a matter so clearly and properly within the 
general management, “direction and control of the af¬ 
fairs” of the credit union. 

Furthermore, there is no basis in the law for the deci¬ 
sion of the appellees that a Federal credit union has no 
authority to cash checks and charge a nominal fee for 
this service. Such practice is clearly within the powers of 
a credit union. The answer to the basic issue, heretofore 
stated, is so clearly in the negative, as to be properly 
before the court for decision without necessity for a 
microscopic analysis of the extent of regulatory authority 
of the Bureau of Credit Unions over the management of 
the Boards of Directors. Irrespective of whether the Bu¬ 
reau of Credit Unions has authority to render an inter¬ 
pretation of the Federal Credit Union Act in the general 
field here involved, the practice prohibited by the Bureau 
in this case is so clearly permissible under the Act, that 
the decision of the Bureau is without foundation in law 
and, it is respectfully submitted, should be reversed. 

C. 

The Powers of Federal Credit Unions Should Not 
Be Construed as Narrowly as Those of Commercial 
Banks, Since the Persons Having Financial Interest 
in Federal Credit Unions Are All Voting Share¬ 
holders. 

In 6 Fletcher, Cyclopedia Corporations (Perm. Ed.), 
Sec. 2538, pages 388-389 (1950 Revised Volume), the fol¬ 
lowing comment is made with reference to commercial 
banks and trust companies: 
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“The rale that a corporation’s charter measures the 
extent of its powers seems to be somewhat more 
strictly applied to banking and trust companies than 
to corporations organized for business and trading 
purposes. The reason is that in the case of the for¬ 
mer they occupy a fiduciary position in that they 
invite the public to submit to them the possession 
and care of its property, and the public who so trusts 
them is primarily entitled to protection, while in the 
case of the latter the only persons interested other 
than business creditors and the state are stockholders, 
and their only interest is to secure dividends upon 
their investment. Yet, a bank ‘is empowered to do 
any act or make any contract even though under usual 
and ordinary circumstances such transaction is be¬ 
yond the scope of its charter powers, if in the par¬ 
ticular case the act was engaged in or contract en¬ 
tered into in furtherance of the business of the cor¬ 
poration, or to protect it in its property rights, or 
maintain the integrity of the corporate entity.’ ” 
(Emphasis supplied). 

As will be hereinafter illustrated, even under this some¬ 
what narrower interpretation, the activities here under 
consideration are within the powers of Federal credit 
unions since thev are “in furtherance of the business of 
the corporation”. However, it is not necessary to justify 
the matters here under consideration under the somewhat 
narrower rule applicable to commercial banks and com¬ 
mercial trust companies since the reason for the somewhat 
narrower rule is not applicable in the case of Federal 
credit unions. 

As is pointed out in the second sentence of the last above 
quotation from Fletcher, the reason for the somewhat 
narrower rule as to commercial banks and commercial 
trust companies arises out of the fact that such institu¬ 
tions accept deposits from members of the general public 
who have no voice in management, i.e., who are not neces¬ 
sarily shareholders of the bank or trust company and 
who, therefore, have no voice in the management of the 
institution involved. 




22 


In the case of Federal credit unions, an entirely different 
situation obtains. A Federal credit union is not author¬ 
ized to accept deposit accounts, and it obtains its funds 
by reason of its power “to receive from its members 
payments on shares”. Section 7 (6) of the Federal Credit 
Union Act, Act of June 26, 1934, c. 750, 48 Stat. 1218, 
U.S.C.A., Title 12, Sec. 1757(6). Pursuant to the express 
provisions of Section 10 of the Federal Credit Union 
Act, every shareholder in a Federal credit union is en¬ 
titled to a vote, irrespective of the number of shares held 
by him. Title 12 U.S.C.A., Sec. 1760. Therefore, the basic 
distinction of the dual and divergent classifications of 
depositors and shareholders, which forms the basis for a 
sometimes narrower view of the implied powers of com¬ 
mercial banks and trust companies, is completely inapplic¬ 
able in the case of Federal credit unions. 

D. 

The Board of Directors of a Federal Credit Union 
Should Be Allowed Their Managerial Discretionary 
Authority To Establish Local Policy with Regard to 
Check Cashing and Charging a Nominal Fee for the 
Service. 

There is no “basis in law” for the argument that cash¬ 
ing checks by a Federal credit union is an ultra vires act, 
unauthorized by statute or charter. The 5th Circuit Court 
of Appeals specifically so decided in King Edwards Em¬ 
ployees Federal Credit Union v. Travelers Indemnity Co., 
206 F.2d 726 (C.C.A. 5th Cir. 1953). In that case the 
Federal credit union involved had cashed some forty-six 
drafts which had forged or unauthorized endorsements 
and the contention was made that “ # * # the act of 
plaintiff [credit union] in cashing the drafts was an ultra 
vires act, unauthorized by statute or charter • • # .” In 
expressly rejecting this contention, the court said at page 
728: 
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“ There is thus no factual basis for the argument ap- j 
pellee makes and we think the argument has no basis | 
in law. The Federal Credit Union Act vested plain- i 
tiff with certain enumerated powers including the 
power ‘to make contracts’ and ‘to make deposits in ; 
national banks and in state banks’ and by clear inn- j 
plication plaintiff possessed incidental power to in- J 
dorse and deposit the checks and drafts which it ac- j 
quired.” (Emphasis supplied). | 

Purportedly, as previously pointed out in the “State- | 
ment of the Case”, appellees do not deny the authority 
of Federal credit unions to cash checks for members. Such ! 
authority stands admitted in this case. i 

j 

There clearly is no basis in law for the argument that a I 
Federal credit union must carry on an authorized activity 1 
at a loss to its members. On the contrary, it would seem J 
that the Boards of Directors would be merely performing j 
their duty to the members of a Federal credit union in j 
attempting to recoup the cost of making such contracts | 
and providing such service by charging a nominal fee. | 
If the charge is limited to one which will only be reason- ] 
ably proportionate to the expense of the credit union, it j 
would appear that there can be no objection to this ac- j 
tivity as one potentially for profit which may therefore: 
result in a confusion of the purposes and objectives of 
Federal credit unions. Although in the court below onej 
of the objections of appellees to the charging of a nomi¬ 
nal fee for check cashing seemed to be that this would j 
constitute engaging in an unauthorized business, such; 
objection clearly has no foundation where, as here, thej 
charge is merely nominal and for the purpose of recoup¬ 
ing the cost of such service. The complaint expressly j 
alleges that the fee charged for check cashing is one lim-> { 
ited to the purpose of recovering the cost of the services 
Complaint, Paragraph 7. Under such circumstances, there; 
is no justification in law for the order of the appellees. I 
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The clear logic of the following six enumerated points 
is respectfully urged in illustrating fallacies which are 
present in the position of the defendants in this case: 

1. Federal credit unions, under Section 2 of the Fed¬ 
eral Credit Union Act, are established for the purpose of 
promoting thrift among their members and creating a 
source of credit for provident or productive purposes. 
(Act of June 26, 1934, c. 750, 48 Stat. 1216, U.S.C.A., 
Title 12, Sec. 1752). 

2. Under Section 7 (12) of the Federal Credit Union 
Act, Federal credit unions may exercise such incidental 
powers as shall be necessary or requisite to enable them 
to carry on effectively the business for which they are 
incorporated. (Act of June 26, 1934, c. 750, 48 Stat. 1216, 
U.S.C.A., Title 12, Sec. 1757(12)). 

3. Since Federal credit unions are primarily dependent 
upon their members for the funds necessary to make 
loans to other members, they may take reasonable steps 
to make it convenient for their members to purchase 
shares in such credit unions. 

4. Many Federal credit unions find that when cashing 
checks for their members, it is a convenient and frequent 
practice for the members to set aside a portion of the 
funds derived from such checks for the purchase of shares, 
and this also forms an important and practical basis for 
soliciting and obtaining membership applications and 
share purchases from non-members who are within the 
field of membership. 

5. Therefore, under such circumstances, and when au¬ 
thorized by the Board of Directors, the cashing of checks 
is the exercise of an incidental power which is necessary 
or requisite to enable the Federal credit unions involved 
to carry on effectively the business for which they are 
incorporated. 
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6. Where, as noted, such an activity is the proper 
exercise of an incidental power, there is no proper basis 
for insisting that it be performed gratuitously or at a 
loss, and the Federal credit unions involved should be 
permitted to charge a fee reasonably calculated to offset j 
the expense actually incident to the cashing of checks as I 
a proper corporate function. 

i 

i 

On its face, Section 11 of the Federal Credit Union Act, i 
heretofore set forth in part, places extremely broad powers j 
in the hands of the Board of Directors of a Federal credit j 
union, the power to undertake the management and “gen¬ 
eral direction and control of the affairs” of the credit 
union. This statutory enactment does not, of course, ex- j 
pressly refer to the subject of check cashing or charging j 
therefor. It cannot reasonably be contended that the I 
Board of Directors can take no action which is not spe- j 
cifically spelled out in detail in the basic law. No credit i 
union could operate under such restrictive construction, j 
There must necessarily be power to direct and carry j 
forward the affairs of the corporation by such means as j 
the Board of Directors reasonably and in good faith 
determine to be in the proper exercise of their statutory 
powers in carrying out the statutory purposes of the cor¬ 
poration. The Federal Credit Union Act expressly pro-: 
vides that a Federal credit union shall have the power to j 
“exercise such incidental powers as shall be necessary or 
requisite to enable it to carry on effectively the business; 
for which it is incorporated.” Act of June 26, 1934, c.j 
750, 48 Stat. 1218, U.S.C.A., Sec. 1757(12). 

i 

The well-established doctrine of implied corporate pow-j 
ers sustains appellants’ authority to cash checks and to| 
charge a nominal fee for such service as an incident to! 
the service. Vol. 6 Fletcher, Cyclopedia Corporations' 
(Perm. Ed.), Section 2486, page 256, states the rule: 

“An express grant of power to a corporation carries 
with it all the powers which may be implied fromj 

! 

i 
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or are incidental or auxiliary to, the powers ex¬ 
pressly conferred, and permits the corporation to do 
everything convenient, suitable or necessary to en¬ 
able it fully to perform the powers designated in its 

charter and the business for which it was organized. 

• * • 

“The express powers conferred upon corporations by 
statutes or charter provisions, do not, in the absence 
of statutory provisions to the contrary, measure the 
whole extent of their authority. It is a familiar doc¬ 
trine that every express grant of power to a corpo¬ 
ration carries with it all the powers that may be 
implied from or which are incidental or auxiliary to 
those expressly conferred, and the corporation may 
do whatever is necessary or reasonably appropriate 
to their exercise.” 

In the same section, at pages 260-262, in a discussion 
of the interpretation which the courts have placed upon 
the general principle as above announced, the author 
states: 

“They [the courts] all endorse the proposition that 
a corporation has authority to do what will legiti¬ 
mately tend to effectuate the express purposes and 
objects; that it may ordinarily do all things that are 
convenient, suitable or necessary to enable it to fully 
perform the undertaking designated in its charter, 
and which usually and customarily attend the busi¬ 
ness for which it was organized. And the courts go 
a long ways in upholding contracts and transactions 
which are in furtherance of such business.” 

In the same section, the author also comments as fol¬ 
lows at pages 264-265: 

“There is no question but that the tendency of the 
Courts is to broaden the scope of implied powers. 

“The modern view of most courts is that the rule as 
to implied powers ‘should be reasonably applied, with 
a view of promoting the legitimate objects of the cor¬ 
poration, rather than with a strictness that would so 
hedge it about as to obstruct the practical attainment 
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of the corporate purposes, or embarrass the corpo¬ 
rate business/ ” 

It is well established that the reference to such inci- j 
dental powers as shall be “necessary” or “requisite” does j 
not mean necessary or requisite in the sense of “indis¬ 
pensable”. Thus, in Vol. 6 Fletcher, Cyclopedia Corpora - j 
tions (Perm. Ed.), Section 2487, page 268, the author 
states: 

! 

“An act may be within the incidental or implied j 
powers of a corporation though not necessary in the j 
sense of indispensable. All that is required is that 
it shall be reasonably appropriate and convenient, j 
Whatever transactions are fairly incidental or auxil- j 
iary to the main business of the corporation and neces- j 
sary or expedient in the protection, care and manage- j 
ment of its property may be undertaken by the cor- j 
poration.” 

i 

It is likewise immaterial that the act involved has some j 
elements of novelty since it is clearly not necessary to ' 
show that the act involved is usual or customary. Vol. 6, i 
Fletcher, Cyclopedia Corporations (Perm. Ed.) Section j 
2487, page 271. 

i 

The relationship of the act in question to the business j 
purposes of the corporation is a material factor. Thus,: 
Fletcher states in the same text, in section 2488, 1 
page 273: j 

i 

I 

“ # * * the tendency of the more recent decisions is; 
to hold an act within corporate powers, if possible, 1 
where it is clearly beneficial to the company, asi 
where the act directly tends to increase the business i 
of the company.” j 

Federal credit unions, under Section 2 of the Federalj 
Credit Union Act (12 U.S.C.A., Sec. 1752, supra) arej 
established for the purposes of promoting thrift among' 
their members and creating a source of credit for provi- 1 
dent and productive purposes. The operation of a Federal 
credit union is limited to a well-defined group having a 


: 

i 
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certain common bond. The field of membership is in 
fact defined in the charter of each Federal credit union. 

Considered within the framework of the purposes, ob¬ 
jectives and operational limits of a Federal credit union, 
it becomes readily apparent that check cashing within 
the field of membership is an activity properly within 
the scope of the “business affairs” of a Federal credit 
union, entrusted to the Board of Directors. Since this 
activity is one which will promote the use of credit unions 
and encourage contact by those within the “well-defined 
groups” in order to increase the extent of operation of 
the credit union within the group, the Board of Directors 
has discretionary authority to make it a permissible 
function. 

One of the objectives of a Federal Credit union is 
naturally to obtain as many members from within the 
limited groups defined by its charter as possible. More 
members mean more opportunity to promote the pur¬ 
poses and objectives of the credit union. It also means 
more funds, thereby increasing the source of credit for 
loans for provident or productive purposes. It would 
seem that the Board of Directors of a Federal credit 
union should be authorized to use every reasonable means 
consistent with the powers granted and those incidental 
to the express powers in order to facilitate contact with 
the credit union, and to promote a convenient and prac¬ 
tical basis for soliciting and obtaining membership ap¬ 
plications and share purchases from members and non¬ 
members alike within the field of membership. 

Therefore, the cashing of checks is an exercise of an 
incidental power which is necessary or requisite to enable 
the Federal credit unions involved to carry on effectively 
the business for which it is incorporated. This appellees 
necessarily admit by admitting the authority to cash 
checks for members. 
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Since the Board of Directors has the power to author¬ 
ize the cashing of checks nnder such circumstances, there 
appears no basis for insisting that the function be carried 
on gratuitously or at a loss to the credit union, and the 
Federal credit unions involved should be permitted to 
charge a fee reasonably calculated to offset the expense 
actually incident to the cashing of checks as a proper 
corporate function. 

i 

The present contention of the defendants places a Fed¬ 
eral credit union in the anomalous position of being re¬ 
quired to lose money in carrying on a proper corporate 
function, since it cannot recoup the reasonable costs and i 
expenses involved in the cashing of checks for persons in j 
the field of membership. j 

j 

The appellees in the lower court placed some emphasis 
upon the purported fact that only three credit unions en- j 
gage in the practice of charging a fee for cashing checks, j 
As heretofore pointed out, the factual showing is not 1 
clear as to the number involved. In any event, it is the 
managerial decision of the directors of the instant plain- i 
tiffs which is questioned in this case, and whether or not I 
other credit unions engage in the practice has no proba- j 
tive value in determining the instant matter. 

It was asserted below that the assets of the members j 
of a credit union are subjected to certain risks when i 
a credit union engages in the business of cashing checks 
for a nominal fee. It is difficult to see the relevancy of j 
this contention since the appellees do not argue that the j 
practice of cashing checks for members is in itself pro-; 
hibited and no such question is presented here. "Where ! 
is there such a risk involved in merely charging a nomi-i 
nal fee for the service? In any event, the directors are! 
charged with adoption of precautionary measures which! 
should take care of this risk, and charging a nominal fee 
for the service would seem clearly to be a legitimate 


I 
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policy to that end. Appellees’ argument only serves to 
emphasize the incidental nature of the policy of charging 
a small fee for the service of cashing checks. 

Appellees below also attempted to sustain their con¬ 
tention by citing instances of amendments to the credit 
union laws of the states of Wisconsin and Massachusetts, 
which amendments it was stated were required in order 
to permit credit unions in those states to cash cheeks. 
Again, this appears unsound since appellees do not con¬ 
test the authority to cash checks for members. A careful 
analysis of the background of the two amendments, and 
the amendments, reveals that in both states the amend¬ 
ments referred to permitted credit unions to go into the 
full-fledged business of a commercial “currency ex¬ 
change”, a business which included sale of money orders, 
travelers checks and a general brokerage business. 34 
Op. Attv. Gen. (Wis.) 242 (1945); 34 Op. Atty. Gen. 
(Wis.) 79 (1945); Wis. Stats., Sec. 186.33 (1953); Mass. 
Ann. Laws, Chap. 171, Sec. 6. As heretofore noted, in 
the “Statement of the Case”, appellants do not contend 
that a Federal credit union has authority to engage in 
check cashing for profit. Furthermore, the Federal 
Credit Union Act contains a broad and particularized 
grant of incidental powers which is absent from the Wis¬ 
consin and Massachusetts Credit Union Acts. Act of 
June 26, 1934, c. 750, 48 Stats. 1218, U.S.C.A., Title 12, 
Sec. 1757(12); Wis. Stats. Chap. 171 (1953); Mass. Ann. 
Laws Chap. 171. 

In view of all of the considerations, it is respectfully 
submitted that the practice of cashing checks for non- 
members within the field of membership of a Federal 
credit union and of charging a cost-recoupment fee for 
cashing checks, are properly within the discretionary 
authority vested in the Board of Directors of a Federal 
credit union, the latter as an incidental power to the ad- 


mittedly authorized authority to cash checks for mem¬ 
bers, and, therefore, appellees had no authority to adopt 
administrative prohibitory instructions with regard to 
such practices, and to order suspension of appellants’ 
charters for failure to comply with such instructions. 
Furthermore, there is no legal basis for such adminis¬ 
trative prohibition. To sustain such administrative in¬ 
terference with the clear prerogatives of management, it 
is respectfully urged, would substantially and materially 
impair the spirit and the letter of the delegation by Con¬ 
gress, as expressed in the Federal Credit Union Act, of 
authority of Federal credit unions to manage and gov¬ 
ern their internal affairs within the powers and pur¬ 
poses set forth therein. 

CONCLUSION 

Appellees at no point in brief or argument in the court 
below advanced any cogent reason of policy or law upon 
which the prohibition against cashing checks and charging 
a nominal fee for check cashing can properly be based. 
No basis in policy was even effectively argued. On the 
face of it, appellees’ position is arbitrary. It simmers 
down to the bare contention that Federal credit unions 
lack the power, not to cash checks for members, but to 
charge a nominal fee to cover the cost of the service and 
to cash checks for non-members who are within the field 
of membership. It is most respectfully submitted and 
urged that on the basis of the policy, logic, argument and 
compelling authority set forth heretofore, the order of 
the court below dismissing the complaint should be re¬ 
versed, and the finding that if the complaint were not dis¬ 
missed that the motion for summary judgment should be 
granted on the merits, should be overruled, and that ap- 
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pellants’ prayer for relief should be granted as a mat¬ 
ter of law. 
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